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SUMMARY
The City has five mobilehome parks with a total of 399 mobilehomes. These homes
are nearly evenly divided between singlewides and doublewides. The sizes of parks are
similar, ranging from 61 to 99 spaces.
Average space rents in the parks range from $349 to $608 per month. Apart from
space rents, mobilehome owners pay for utility costs, which in most parks include water,
sewer, and trash costs, as well as gas and electricity. These costs are typically in the range
of $100 per month. Also, mobilehome owners pay property taxes and have insurance costs.
Long term residents typically paid prices in the range of $20,000 to $40,000 for their
homes. Residents who have moved in since 2000 have paid an average of $95,000 for their
mobilehomes. The majority of mobilehomes were manufactured before 1980. However,
27% were manufactured since 2000.
The mobilehome park owner-mobilehome owner landlord-tenant relationship is not
a market relationship in the conventional sense. Mobilehome owners have homes which as
a practical matter are “immobile”, and therefore, they have no bargaining power as long as
they desire to retain their mobilehomes or recover their investments in their mobilehomes.
Current rent levels vary among the parks and may be considered reasonable or
unreasonable depending on what standard of reasonableness is used. However, in any case,
mobilehome owners have no security against exceptional rent increases in the future. Since
mobilehomes are “immobile”, conventional market deterrents to exceptional increases in
space rents are undercut by the fact a substantial portion or virtually all of the value of a
mobilehome may be capitalized into the rents for the underlying land.
Exceptional rent increases can lead to a situation in which mobilehome owners
cannot afford to remain in their mobilehomes and/or lose most of the value of their
mobilehomes.
A substantial portion of the mobilehome owner households are low income. 33% of
the households have an annual income of less than $20,000. 28% have an annual income
between $20,000 and $29,999.
A substantial portion (60%) of the mobilehome occupants are senior citizens.
A substantial portion of the mobilehome owner households have housing cost
burdens in excess of federal affordability standards (30% of income). This phenomenon is
standard among low-income households in all types of housing.
Consistent with trends in house prices (but not consistent with trends in apartment
rents), since 2002 rent increases in the mobilehome parks have substantially exceeded the
percentage increase in the CPI. In four of the five parks, rent increases have exceeded 40%
compared to a 16% increase in the CPI. In one park, rents have increased by 64% during
this period.
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I. Introduction
Within the City of Marina, there are five mobilehome parks with 399 mobilehome spaces.
The parks range in size from 61 to 99 spaces.
The purpose of this study is to provide information and analysis about mobilehome park
residents and mobilehome park space rentals in the City of Marina in order to assist the City in
considering policies in regards to mobilehome parks and mobilehome park tenancies.
This report provides information about the mobilehome owners and trends in rents,
mobilehome prices in the parks which are privately owned.
The study is largely based on:
1. Information contained in responses from 276 households and five park managers to a
mail survey.
2. Mobilehome sales data from 1997 through 2008 obtained from a private service which
compiles sales data from sales reports supplied to the California Dept. of Housing and
Community Development.

II. The Special Nature of the Parkowner-Mobilehome Owner Relationship
At the expense of reciting information that is commonly but far from universally known, an
introductory explanation of the nature of the parkowner-mobilehome owner relationship is
essential in order to provide a perspective on the information and analysis provided in this report.
As a practical reality, mobilehomes that are placed in mobilehome parks are actually
“immobilehomes”. They are prefabricated homes, that generally are comparable in size to
apartments or small houses. A substantial portion of all mobilehomes are “doublewide”
structures that consist of two 10 or 12 foot wide sections that are joined together when they are
installed on a lot on top of a simple foundation. Mobilehomes are rarely moved after they are
placed in mobilehome parks. When mobilehome park residents move they sell their
mobilehomes in place.1
Special characteristics of mobilehome park tenancies in urban areas generally include the
following:
1. The “historical” investments of the mobilehome owner (tenants) in mobilehomes in
mobilehome parks generally exceed those of the landlord parkowners.
1 For background see Hirsch, “Legal - Economic Analysis of Rent Controls in a Mobile Home Context: Placement
Values and Vacancy Decontrol”, 35 UCLA Law Review 399-466 (1988); and Baar, "The Right to Sell the
‘Im’mobile Manufactured Home in Its Rent Controlled Space in the ‘Im’mobile Home Park: Valid Regulation or
Unconstitutional Taking?", Urban Lawyer Vol. 24, 107-171 (Winter 1992, American Bar Ass’n)
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2. The physical relocation of mobilehomes is costly.
3. Relocation within metropolitan areas is practically impossible because there are virtually
no vacant spaces in mobilehome parks.2
4. Parkowners generally will not permit older mobilehomes to be moved into their parks
when they do have vacant spaces for rent.
5. The supply of mobilehome park spaces in urban areas in California is either frozen or
declining. Mobilehome park construction in urbanized areas of California virtually ceased by
the early 1980's as alternative land uses became more profitable and land use policies
continually tightened restrictions on the construction of new mobilehome parks.
The investments of mobilehome park residents in their mobilehomes are “sunk” costs. The
benefits of these investments can only be realized by continuing occupancy in the mobilehome or
by an “in-place” sale of the mobilehome.
In 2001, the California Supreme Court explained:

2 Exceptions to this pattern occur when there are exceptional increases in space rents, and mobilehome owners,
unable to afford the increases, abandon their mobilehomes creating vacancies in parks.
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BACKGROUND:
THE MOBILEHOME OWNER/MOBILEHOME PARK OWNER RELATIONSHIP
This case concerns the application of a mobilehome rent control ordinance, and
some background on the unique situation of the mobilehome owner in his or her
relationship to the mobilehome park owner may be useful. "The term 'mobile
home' is somewhat misleading. Mobile homes are largely immobile as a practical
matter, because the cost of moving one is often a significant fraction of the value
of the mobile home itself. They are generally placed permanently in parks; once
in place, only about 1 in every 100 mobile homes is ever moved. [Citation.] A
mobile home owner typically rents a plot of land, called a 'pad,' from the owner of
a mobile home park. The park owner provides private roads within the park,
common facilities such as washing machines or a swimming pool, and often
utilities. The mobile home owner often invests in site-specific improvements such
as a driveway, steps, walkways, porches, or landscaping. When the mobile home
owner wishes to move, the mobile home is usually sold in place, and the
purchaser continues to rent the pad on which the mobile home is located." (Yee
v. Escondido (1992) 503 U.S. 519, 523, 112 S.Ct. 1522, 118 L.Ed.2d 153.) Thus,
unlike the usual tenant, the mobilehome owner generally makes a substantial
investment in the home and its appurtenances - typically a greater investment in
his or her space than the mobilehome park owner. [cite omitted] The immobility
of the mobilehome, the investment of the mobilehome owner, and restriction on
mobilehome spaces, has sometimes led to what has been perceived as an
economic imbalance of power in favor of mobilehome park owners. 3

Court opinions and academic reviews have repeatedly noted the captive nature of
mobilehome park tenancies. For example, in one case the Florida Supreme Court concluded that
mobilehome owners face an “absence of meaningful choice” when their space rents are
increased:
Where a rent increase by a park owner is a unilateral act, imposed across the
board on all tenants and imposed after the initial rental agreement has been
entered into, park residents have little choice but to accept the increase. They
must accept it or, in many cases, sell their homes or undertake the considerable
expense and burden of uprooting and moving. The "absence of meaningful
choice" for these residents, who find the rent increased after their mobile homes
have become affixed to the land, serves to meet the class action requirement of
procedural unconscionability.4

In 1994, a federal district court in California stated:
3 Galland v. Clovis, 24 Cal.4th. 1003, 1009-1010 (2001)
4 Lanca Homeowners, Inc. v. Lantana Cascade of Palm Beach, Ltd., 541 So. 2d 1121, 1124 (Fla.), cert. denied, 493
U.S. 964 (1989)
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Mobile homes, despite their name, are not really mobile. Once placed in a park
few are moved. This is principally due to the cost of moving a coach which is
often equal to or greater than the value of the coach itself. Also, many mobile
home parks will not accept older coaches so that after a time, the coach may be
rendered effectively immobile... the park owner, absent regulation, theoretically
has the power to exact a premium from the tenant who, as a practical matter,
cannot move the coach.5

In response to the special situation of mobilehome park residents, California has adopted a
set of landlord-tenant laws which provide special protections for mobilehome park tenants. In
addition, approximately one hundred jurisdictions in California have adopted some type of rent
control of mobilehome park spaces. Typically the rent control ordinances tie annual allowable
rent increases to the percentage increase in the Consumer Price Index (CPI)-all items. Most of
the ordinances do not permit additional rent increases (vacancy decontrol) when a mobilehome is
sold in place. Under all ordinances, park owners are entitled to petition for additional rent
increases in order to obtain a fair return.

III. The Supply of Mobilehome Park Spaces
In California, currently, there are approximately 374,000 spaces in about 5,700 mobilehome
parks.6 Monterey County has 45 mobilehome parks with 20 or more spaces. These parks contain
a total of 3640 mobilehome spaces. Santa Cruz County has 100 parks with 20 or more spaces.
They contain 11,990 mobilehome spaces. mobilehome parks. Santa Clara County has 101
mobilehome parks with 20 or more spaces; they contain 18,140 spaces.
Mobilehome park construction virtually ceased in urban areas in California by 1980. In
Marina all of the mobilehome parks were constructed between 1958 and 1965.

5 Adamson Companies v. City of Malibu, 854 F.Supp. 1476, 1481 (1994, U.S.D.C. Central Dist. Cal.)
6 Source for data in this section: Disc produced by the State Department of Housing and Community Development.
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Mobilehome Parks within the City of Marina
Type of mobilehome

Park Name
Cypress Square

Year
Opened

No. of
Spaces

Single
Wide

Double
Wide

Triple
Wide

347 Carmel Ave.

87

8

76

3

3320 Del Monte Blvd.

61

14

47

0

Address

1961

El Camino

Early 60’s

El Rancho

1958

356 Reservation Rd

99

78

18

0

Lazy Wheel

1965

304 Carmel Ave.

69

46

29

0

Marina del Mar

1958

3128 Crescent Ave.

83

58

24

1

399

204

194

4

Total
* Source: Survey of park managers.

IV. Resident Survey
A. The Number and Distribution of Survey Responses
As a part of this study, a mail survey of mobilehome owners was conducted. This survey
included questions about when mobilehome owners moved into their mobilehomes, the size of
their mobilehome, the rent at the time of moving in and the current rent, the ages and
employment or retirement status of household members, the income of the household, and the
cost and financing of the purchase of the mobilehome.
Responses were received from the residents of 276 mobilehome spaces, 73% of the spaces in
the City. The response rates from all of the parks exceeded 60%.

B. Household Size
About half of the households are single person households and another 31% are two person
households. 18% of the households have three or more persons.
Household Size
Household Size

Pct. of
Households

1

51%

2

31%

3

7%

4 or more

11%
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The average household size reported by survey respondents was 1.83 persons. Based on this
average, the total number of mobilehome park residents in the City is estimated to be about 730
persons.7

C. Age
More than half of the residents in the respondent households are 60 years old or older. 12%
are 18 years old or younger.
In terms of household composition, in 62% of the households, all members were 60 years old
or older. 15% of the households include children (18 years old and younger).
Age of Residents
Percentage of
Residents

Age
18 and under

12%

19-39

13%

40-59

21%

60-69

23%

70-96

31%

This distribution contrasts with some cities, where most of the parks have only seniors.

7 The number of residents has been estimated by multiplying the approximate number of occupied mobilehome park
spaces in the City by 1.83.
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D. Length of Tenancy in Mobilehome Park
Approximately half of the households moved into their mobilehomes since 2000. 28%
moved into their mobilehomes in the 1990’s and 23% moved in before 1990.
Year Household Moved into Mobilehome Park
Year Household
Moved into Park

Percentage of
Households

Before 1990

23%

1990-1999

28%

2000-2004

25%

2005-2008

24%

E. Prior Residence
1. Type of Dwelling
58% of the respondents were renters in houses or apartments prior to moving into their
current residences. 28% of the respondents had owned their own houses or condominiums.
39% of the former homeowners (25 out of 65 respondents) were very low income (under
$20,000/year). Approximately 6% of the respondents (15 respondents) had lived in other
mobilehome parks. Two respondents indicated that they had been homeless prior to moving into
their mobilehome.
Type of Dwelling prior to moving into Mobilehome Park
Prior Residence
Type of Dwelling

Percentage
of Households

rented apartment

37%

rented house

21%

owned home

28%*

mobilehome in other mobilehome park

6%

Other
(living with family, RV, military
housing, room rental, live-in caregiver)

10%

*Includes two percent condominium owners
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2. Location of Prior Residence
94% of the respondents were already California residents prior to moving into the
mobilehome park; only 15 respondents had come from out of state. 28% of the respondents
already were Marina residents prior to moving into the mobilehome park. 79% of the
respondents were already residents of Monterey County.

F. Employment or Retired Status
Two thirds of the adults in the respondent households are not working, and less than a quarter
are working fulltime.
Employment or Retirement Status of
Mobilehome Park Residents
Employment or
Retirement Status

Percentage of
Residents

working full-time

23%

working part-time

11%

not working

26%

Retired

40%

Furthermore in one third of the households none of the members are employed.
Overall Household
Employment or Retirement Status
Mobilehome Park Households
Employment or
Retirement Status

Percentage of
Households

one or more
persons working
fulltime

23%

no one working
fulltime, one or
more persons
working part-time

44%

all persons retired
or not working

33%
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G. Household Income Levels
The survey included a question about household income levels, including social security
benefits of the households. 89% of the survey responses included an answer to this inquiry.
Survey question:
What was the total income of your household in 2007 before taxes? (please include income
from all sources including social security, pension, interest, dividends, and any public
assistance)
One third of all households reported that their income was under $20,000. In 28% of the
households, the income level was between $20,000 and $29,999.
Mobilehome Owners
Household Income Levels
Income Category

All
Households

under $15,000

23%

$15,000-$19,999

10%

$20,000 - $29,999

28%

$30,000 - $39,999

18%

$40,000 +

21%

In comparison, in 2008, the income ceilings for classified as “very low” income under federal
HUD standards (50% of Area Median income or under) are $22,700 for one person households
and $25,900 for two person households. The income ceilings for households classified as
“extremely low” income (30% of Area Median Income or under) are $13,600 for one person
households and $15,500 for two person households.8
In half of the households where all the members were at least 70 years old (38 households)
the household income was under $20,000.
Mobilehome owners who purchased their homes after 2000 (half of the respondents) have
higher incomes than the mobilehome owners who purchased their homes before 2000.

8 See HUD “FY 2008 Income Limits” published on HUD’s web page
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Household Income Pre and Post 2000 Purchasers
Household
Income Category

Purchased MH
before 2000

Purchased MH
in 2000 or after

under $20,000

43%

24%

$20,000-$39,999

45%

45%

over $40,000

12%

31%

H. Characteristics of Mobilehomes
1. Size
About half of the mobilehomes have one section (singlewide) and the other half have two
sections (doublewide).
Forty percent of the mobilehomes are over 900 square feet, the size of a two bedroom house.
Square Footage of Mobilehomes9
Size of
Mobilehome

Pct. of
Mobilehomes

(sq. feet)

under 600

18%

600-899

41%

900-1,199

18%

1,200-1,600

23%

2. Age of Mobilehomes
As is typical in mobilehome parks most of the mobilehomes were manufactured about the
time that the park opened and have been sold in place. Approximately half of the mobilehomes
were manufactured before 1980, in the 1960s and 1970s. Less than a quarter were manufactured
in the 1980s and 1990s. About one quarter were manufactured since 2000. Usually, these homes
replaced other mobilehomes on the same spaces.

9 Square footage calculations were made by multiplying the information on the dimensions of mobilehomes that
was provided by residents in their responses to the survey questionnaire.
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Age of Mobilehomes
Year Mfd.

Pct. of
Mobilehomes

before 1970

22%

1970-1979

29%

1980-1989

9%

1990-1999

13%

2000 and after

27%

V. Mobilehome Purchases Prices and Terms
As indicated, data on mobilehome purchases prices was obtained from the resident survey
and from Santiago financial.
Typically long term owners paid from $20,000 to $40,000 for their mobilehomes, while
recent purchasers have typically paid $80,000 or more for their homes. About half the
respondents purchased their mobilehomes before 2000, and the other half purchased their
mobilehomes in 2000 or after. The mobilehomes purchased before 2000 cost $28,514 in average
while the mobilehomes purchased in 2000 or after cost $95,063 in average.

A. Data Obtained from Resident Survey
All of the respondents, except one, indicated that they own their mobilehomes. 23% invested
more than $100,000. The investments of mobilehome owners varied substantially depending on
the park where the mobilehome was located, when the home was purchased, when the
mobilehome was manufactured, and the size of the mobilehome.
Mobilehome Purchase Prices
(Resident Survey)
Price*

Pct. of Total

under $20,000

21%

$20,000-$39,999

25%

$40,000-$59,999

17%

$60,000-$99,999

14%

$100,000-$230,000
23%
*Two respondents indicated that they had obtained their
mobilehome for free.
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Mobilehome Purchase Prices by Mobilehome Type
(Resident Survey)
Pct. of
Mobilehomes

Average Purchase
Price

Single-wide

50%

$34,213

Double-wide

50%

$87,343

Type

Mobilehome Purchase Prices by Year of Manufacture
(Resident Survey)
Year of
Manufacture

Pct. of
Mobilehomes

Average Purchase
Price

before 1970

22%

$27,553

1970-1979

29%

$29,326

1980-1989

9%

$51,700

1990-1999

13%

$62,966

2000-present

27%

$125,936

Mobilehome Purchase Prices by Year of Purchase
Resident Survey
Year of
Purchase

Pct. of
Respondents

Average
Purchase Price

before 1990

23%

$26,114

1990-1999

28%

$30,322

2000-2004

25%

$86,639

2005-present

24%

$102,795
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Mobilehome Purchase Prices by Park
Resident Survey
Park

Average Purchase
Price

Cypress Square

$90,673

El Camino

$77,541

El Rancho

$38,618

Lazy Wheel

$61,713

Marina del Mar

$37,166

Purchase Prices for Mobilehomes Manufactured before 1990
(Resident Survey)*
Move-in
Year

all

before
1990

19901999

20002004

2005present

$25,027

$21,124

$16,215

$27,875

$46,249

[29]

[28]

[11]

[14]

$30,375

$38,707

$62,313

$67,000

[8]

[6]

Type
Single-wide
$43,305
Double-wide

[19]
[23]
* The number of responses is indicated in parenthesis.
** No responses were received for triple-wide mobilehomes.

Purchase Prices for Mobilehomes Manufactured after 2000
(Resident Survey*
Move-in
Year

all

2000-2004

2005present

$58,453

$63,538

$75,760

[31]***

[9]

[8]

$129,687

$126,935

$147,776

Type**

Single-wide

[25]
[28]
[59]
* The number of responses is indicated in parenthesis.
** Only one response was received for triple-wide
mobilehomes, reporting a purchase price of $225,000.
*** Some residents reported the purchase price but not the
move-in date.

Double-wide
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More than half of the respondents reported that they had paid all cash for their mobilehomes.
40% of the mobilehome owners have mortgages at this time, including two owners who had paid
all cash initially. The median monthly mortgage payments are $756/month, ranging from $228 to
$1,728. Out of the 135 respondents who purchased their homes after 2000, 70% have mortgages
at this time; their median monthly mortgage payments are about $792/month, in a similar range
to the overall responses.

B. Mobilehome Purchase Prices Sales Data Reported by Manufactured Housing Sales
Reporting Service
Data on original and current mobilehome purchase prices from 1997 to the present was
obtained from a private service (Santiago Financial Inc., Tustin, CA) that provides mobilehome
sales price data (primarily to appraisers). This data is based on information contained in sales
registration reports which must be filed with the State Department of Housing and Community
Development when mobilehomes are purchased. (Cases in which the sale price was reported as
$0 were removed from the calculation of price averages.)
From 2000 to 2007, the average price of mobilehomes in Marina increased from $72,477 to
$97,171. Since 2007, the average price and the number of sales have decreased. Through August
2008, the average sale price for a smaller number of sales was $59,394. (The small number of
sales each year does not allow for tabulations by park or for analysis of sales of older
mobilehomes.)
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Average Purchase Price (Reported by Residents)
Average Purchase Price (Reported by 'Santiago Financial')

* The number of sales is indicated in lighter typeface next to the average purchase price.
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12 $59,394

$63,265 6

$108,433 23
30 $94,084

$124,964

14
28 $97,171

$92,416 19
28 $93,920

$103,800 19
35 $96,671

$82,692 14
29 $66,833

$81,455 11
27 $69,986

$57,938 8
30 $58,283

23 $72,477

$30,322 70

$29,694 40

$16,201 18

$94,300 11

Average Purchase Prices for Mobilehomes in Marina*
Santiago Financial, Inc., Year 2000-2008
Residents’ Responses, Year 1960-2008

Similarly, in Monterey County, the average price of mobilehomes increased from $48,220 in
2000 to $79,257 in 2006. This trend is in accord with the surge in house prices and rents from
2000 to 2006. Subsequently, mobilehome prices began to fall, reflecting general real estate
trends. From 2007 through August 2008, the average price of mobilehomes was $62,140.

198

77

$62,183

$62,140

197

218

$75,020

$79,257

228

$74,649

213

$57,587

$63,716

233

$55,111

$48,220

180

197

Average Purchase Prices for Mobilehomes in Monterey County*
2000-2008

* The number of sales is indicated above the chart line.

Since 2000, Marina has averaged higher prices for doublewide mobilehome sales than the
Countywide averages.

VI. Current Rent Levels, Increases in Rents, Vacancy Rates, and Terms of Rental
Agreements
A. Current Rent Levels
The City sent a questionnaire to park managers about average rents, the range of rents, the
portion of residents who have entered into lease agreements, and rental practices. The managers
of five parks responded to this questionnaire.
Each park manager provided information on the range of rents in the park, but did not
indicate the average rent.
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Current Rents
Survey of Park Managers
Range

Initial Rent

Current Rents

New Tenants

Cypress Square

$440-$500

$475

El Camino

$407-$500

$475

El Rancho

$310-$405

$380 to $420

Lazy Wheel

$450-$675

$650

Park

Marina del Mar

$486 doublewide

$299-$468

$436 singlewide

Tenant survey responses were used to calculate the average rent in each park. The information
that the residents and park managers provided on rent levels was consistent.
Current Rents
Resident Survey
Current Rents
Average

Park
Cypress Square

$463

El Camino

$445

El Rancho

$349

Lazy Wheel

$608

Marina del Mar

$353

B. Average Current Rents and Household Income
Average Current Rents by Income Category
Household
Income Category

Average Current
Rent

under $20,000

$418

$20,000-$39,999

$437

over $40,000

$466
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C. Rent Trends
In each decade space rents have increased by about $100 on average.
Rent Trends – All Parks
(Resident Survey)
Year Moved
into MH Park

Average
Move-in Rent

Average
Current Rent

Pct.
Increase

before 1990

$178

$419

135%

1990-1999

$277

$400

44%

2000-2004

$371

$460

24%

2005-present

$438

$473

8%

From 2002 to 2008, increases in space rents exceeded 40% in four of the five parks in the
City in contrast to a 16% increase in the CPI-all items during this period and to 10% increase in
the Consumer Price Index rent index. The following table compares park rent levels in each park
in 2002 and 2008.
Comparison of Rent Levels in 2002 and 2008
Pct Increase

Park

October
2002

August

in Rent

2008

Oct 2002-August 2008
(Increase in CPI 16%**)

Cypress Square

340-400*

463

25.1%

El Camino

295

445

50.8%

El Rancho

247

349

41.3%

Lazy Wheel

370

608

64.3%

Marina del Mar
247
353
42.9%
Sources: 2002 survey – City of Marina Task Force; Responses from 2008 survey of park residents
* $370 used as average
** CPI-All Urban Consumers All-Items (San Francisco-Oakland-San Jose)

D. Mobilehome Owner Expenses in Addition to Space Rent
In addition to space rent, residents have other costs associated with the ownership of their
mobilehome.
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1. Utilities (Gas, Electricity, Water, Sewer, Refuse Collection)
In all of the parks residents pay for their gas and electricity expenses. In addition, residents
pay for water and refuse expenses. In four of the five parks residents also pay for their sewer
expenses. The expenses of individual mobilehome owners vary depending on their usage levels.
The standard fee for refuse collection for one 35 gallon can is $13.00 per month. Residents
reported that monthly sewer charges in their parks were fixed in the range of $16.00. Water
usage is generally metered by parks, with monthly costs typically in the range of $20 to $25.
The County Housing Authority authorizes a $93 utility allowance for Section 8 tenants.

2. Insurance
84% of the residents have some form of insurance for their property. City-wide the average
annual cost for mobilehome owners is $446.
Insurance costs rise in direct proportion to:
• The purchase price of the mobilehome, ranging from an average of $313/year for
mobilehomes purchased for less than $20,000 to $675/year for mobilehomes purchased for
more than $100,000;
• The mobilehome owner’s income level, ranging from an average of $378/year for
households with an income under $15,000/year to $559/year for households with an income
of $50,000/year or more (four households that earned incomes over $75,000 paid in average
more than $1,000/year in insurance); and
• The year of purchase, ranging from $348/year for owners who purchased their
mobilehome before 1990 to $553/year for owners who purchased their mobilehome since
2005.

3. Taxes
Almost all the respondents reported that they pay taxes on their property, averaging from
$320/year to $375/year. Taxes are almost twice as high for owners who bought in the last 2-3
years (about one fourth of the sample), averaging $471/year, compared to residents that have
lived in the parks for 20 years or more (another fourth of the sample), averaging $257/year.
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E. Rental Terms and Exempt Leases
In four out of the five parks in the City none of the space rentals are covered by leases of
more than one year. In Marina del Mar most of the space rentals are subject to leases of one to
five years.
Under state law, mobilehome park spaces which are subject to leases that meet specified
terms are exempt from rent regulation as long as the lease is in effect.10 When the lease
terminates, the space may be subject to rent regulation. A substantial portion of mobilehome park
space rent control ordinances prohibit a park owner from requiring that incoming tenants execute
leases that would be exempt from the rent regulation.

10. Civil Code Section 798.17.
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VII. The Investments in Constructing Mobilehome Parks and Trends in the Value of
Mobilehome Parks
While extensive information has been compiled on trends in mobilehome values, information
on trends in mobilehome park values has not been systematically collected and reported.
However, there is information available which provides evidence of the scale of appreciation in
mobilehome parks.
When mobilehome parks were constructed, there was an ample supply of vacant land which
could be purchased at a low cost. Reports and surveys indicate that the average costs for the land
acquisition and construction costs of mobilehome parks were about $6,000 per space in the
1970s.
A 1974 report by the Western Mobilehome Association projected that the total cost of onsite
improvements averages $2,600 to $4,000 per lot, exclusive of land. “This includes installation of
all underground utilities, utility services, sewers and sewer connections, landscaping, paving of
parking areas and streets, and construction of services, swimming pools, and recreation
buildings.”11 The report projected land costs in the range of $5,000 to $25,000 per acre, with
permitted densities of 8½ spaces per acre. This translates into land costs of $600 to $3,000 per
space. The Small Business Reporter of the Bank of America estimated development costs of
mobilehome parks averaged about $2,625 per space in 1970 and estimated that development
costs ranged from $3,500 to $6,500 per space in 1976.12
In Marina, two parks, Cypress Square and El Rancho have been in the same ownership since
the 1960’s. Three of the parks were purchased since 2002; El Camino – 2002, Marina de Mar –
2005, and Lazy Wheel – 2007.
Appraisals would be required to make precise estimates of the current value of the
mobilehome parks in Marina. However, some estimate of the range of park values may be made.
In the current market, capitalization rates for mobilehome park purchases are in the 6 to 7%
range. (In other words, the value of each $1,000 in annual net operating income is in the range of
$14,285 or $16,666 ($1,000/.07 or $1,000/.06))
If it assumed that park operating expenses ratios are 40% of gross income and that net
operating income is 60% of gross income, a typical annual net operating income per mobilehome
space of a park with rents at $450 per month ($5,400 per year) would be approximately
$270/month (60% of $450) or $3,200/year. Under these circumstances the current values of
mobilehome parks would be in the range of $53,333 per space ($3,200/.06).
Changes in capitalization rates, which largely reflect changes in mortgage interest rates have
had a dramatic impact on the values of rental property. In the past five years park values have
increased substantially as a consequence of declines in capitalization rates, from a typical rate of
11 Western Mobilehome Association, Mobilehome Park Development, p.4 (1973-74 edition).
12 Bank of America, “Mobile Home Parks”, Vol. 9, No. 7, p.7; Bank of America, “Mobile Home Parks”, Small
Business Reporter, Vol. 13, No. 6, p.10.
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8% to 9% to 5 to 7%. If the capitalization rate had remained at the former levels of 8% or 9%, a
park with an annual net operating income per space of $3,200 would have a value $35,555
($3,200/.09) per space or $40,000 ($3,200/.08) per space. Instead, the value of the same income
level is substantially higher.
Limited data on sales and financing of mobilehome park purchases was obtained from one
real estate service. It indicates that Lazy Wheel was purchased for $5.7 million in 2007 ($72,463
per space), with financing of $4 million.
Marina del Mar was assessed at $3.5 million in 2008 ($42,168 per space) following a sale in
2006. This would indicate that the sale price in 2006 would have been for approximately this
amount (since assessment increases are limited to 2% per year). In 1986, the park was purchased
for $1 million.
El Camino was purchased for $2,500,000 in 2002 ($40,983 per space.)
As indicated, Cypress Square and El Rancho have been held by the same owners for over
four decades.

VIII. The Affordability of Mobilehome Park Space Rents in Marina
As indicated, one third of the households surveyed indicated that their annual household
income was under $20,000 and another 28% indicated that their household income was between
$20,000 and $29,999.
If housing expenditures for households with an annual income of $20,000 were limited to
30% of income (the federal standard for housing affordability), the monthly housing expenditure
would be $500/month ($6,000/year). In order to place the foregoing $500/month amount in
perspective it is critical to remember that this is the affordability level for households at the top
point of this income group.
In the following table, for the purpose of estimating overall mobilehome owners housing
costs (excluding mortgage payments), it assumed that utility costs average $93/month and that
maintenance, insurance, and tax costs average $100/month. The table sets forth the “gaps”
between housing costs for mobilehome owner households based on alternate assumptions about:
1) rent levels which reflect the three common rent levels in the parks ($350, $450, and $600),
2) household income ($15,000, $20,000, and $30,000/year), and
3) alternate affordability standards (30% and 40% of income).
The data indicates that households with an income of $15,000 face an affordability gap at all
three common rent levels - $350, $450, and $600. Households with an income of $20,000 face an
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affordability gap at all levels if a 30% of income standard is used. If a 40% standard is used, they
still face a $126 affordability gap at the $600 rent level.
The data is subject to the major qualification that it does not take into account the costs of
acquiring a mobilehome.
Housing Affordability for Mobilehome Owner Households
Affordable Costs
Annual
Income
Level

30% of
Monthly
Income

40% of
Monthly
Income

(a)

(b)

(c)

[0.30a/12]

[0.40a/12]

Housing Costs

Space
Rent

Utility
Cost

(d)

(e)

Cost of
Insurance
Prop.
Taxes &
Maint.

(f)

Affordability
Gap

Affordability
Gap

30%
Standard

40%
Standard

[g-b]

[g-c]

Overall
Housing
Cost
(excluding
mortgage)

(g)
[d+e+f]

$15,000

$20,000

$30,000

$375

$500

$750

$500

$667

$1,000

$350

$93

$100

$543

$168

$43

$450

$93

$100

$643

$268

$143

$600

$93

$100

$793

$418

$293

$350

$93

$100

$543

$43

None

$450

$93

$100

$643

$143

None

$600

$93

$100

$793

$293

$126

$350

$93

$100

$543

None

None

$450

$93

$100

$643

None

None

$600

$93

$100

$793

$43

None

If the households with an income of $20,000/year ($1,667/month) spend $350/month for
space rents, $93/month in utility costs, and $100/month for maintenance and insurance, the total
of $543/month in housing cost would amount to 32% of their income. This total does not include
any allowance for costs associated with purchasing the mobilehome. A monthly expenditure of
$500 for housing costs would leave approximately $1,167/month for other living costs.
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If the households with an income of $20,000/year ($1,667/month) spend $543/month for
space rents, $50/month in utility costs, and $100/month for maintenance and insurance, the total
of $667/month in housing cost would amount to 40% of their income. This would leave
approximately $1,000/month for other living costs.

IX. Affordability of Housing Alternatives
Apartment rents substantially exceed mobilehome space rental costs (taking into account
maintenance, fire insurance, water, and trash collection costs which are not usually incurred by
apartment tenants). The August 2008 Housing Element indicates that average rents for studios,
one bedroom, and two bedroom (one bath units) were in the range of $830 to $942.
Monthly condominium ownership costs (including mortgage costs) would exceed $1,800 for
very low cost condominiums (e.g. $150,000) would far exceed park space rental costs.

X. Rationale For and Against the Regulation of Mobilehome Park Space Rents
A. Rationale for Regulation
1. The Need to Regulate a Monopoly Type of Relationship and Prevent Excessive Rent
Increases
The rationale for the regulation of Mobilehome park space rents primarily rests on the special
nature of the landlord-tenant relationship in such transactions.
In a market economy supply and demand mechanisms are relied on in order to reach results
that are in the public interest. When prices increase incentives are created for additional
production and consumers have the option of reducing their consumption. At the same time, in
monopoly situations (such as in the provision of utilities) price regulations are standardly
implemented.
In the case of apartment rentals, tenants have the option of moving to other apartments. The
costs associated with such moves are likely to be in the range of one or two month’s rent, taking
into account moving costs and the possibility of additional rent during a moving period.
In contrast, a household with a mobilehome has an immovable investment which can only be
sold in place. While mobilehome park owner’s do not have monopoly rights as a matter of law,
as a practical matter they have monopoly-like control over space rents. Mobilehomes are rarely
moved after their original installation on a mobilehome park space.13 In urban areas, vacancy
rates in mobilehome parks are exceptionally low. Furthermore, standard park owner practices (as
13 A 1988 study concluded that only about one percent of all mobilehomes are ever moved during the lifetime of the
mobilehome. Werner Z. Hirsch & Joel G. Hirsch, “Legal-Economic Analysis of Rent Controls in a Mobile Home
Context: Placement Values and Vacancy Decontrols”, 35 UCLA Law. Review 399, 405 (1988)
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well as land use restrictions) assure the immobility of mobilehomes. Most mobilehome parks
will not accept mobilehomes that are more than a few years old thereby precluding any
movement of mobilehomes between parks within urban areas.14 Furthermore, as noted, the
combination of land use regulations and changed economic conditions preclude the construction
of new parks in urban areas. As a result, the relationship between park owners and their tenants
is virtually a monopoly relationship in the sense that a mobilehome can only be used on the
space on which it is currently located. In other words, the supply of available mobilehome spaces
for a mobilehome that has been installed on a mobilehome park space becomes only one, the
space where the mobilehome was initially placed. Under these circumstances, the rationale for
mobilehome space rent regulations is particularly compelling.
This special situation and the captive nature of mobilehome park tenancies has been
repeatedly recognized in state and local legislation and by the courts. The California legislature
has declared that it is necessary to provide mobilehome owners with “unique protection” from
evictions.
The Legislature finds and declares that, because of the high cost of moving
mobilehomes, the potential for damage resulting therefrom, the
requirements relating to the installation of mobilehomes, and the cost of
landscaping or lot preparation, it is necessary that the owners of
mobilehomes occupied within mobilehome parks be provided with the
unique protection from actual or constructive eviction afforded by the
provisions of this chapter.15

Local mobilehome park space rent stabilization ordinances commonly note the “captive”
nature of mobilehome park tenancies.
As early as 1966, an "Appraisal Guide for Mobilehome Parks" published by the Finance
Division of the Mobile Homes Manufacturers Association described how land use restrictions
provide park owners with "monopolistic" value. The guide stated:

14 This conclusion is confirmed by surveys conducted for this author over the past five years. Park managers often
viewed the question as largely hypothetical because mobilehomes had only rarely or never had been moved from
another park into their park.
15 Civil Code Sec.798.55a
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Monopolistic Value
Generally, the cost approach of a proposed park represents the upper limit
of value. This is not always true, for this approach frequently cannot
include the monopolistic value of a limited or restricted area use. Nor is it
true in the case of older parks in areas which no longer permit the
construction of parks and which frequently have this monopolistic value.
Under these circumstances, when competition is strictly curtailed, the
value of this interest, plus the value of improvements, and the normal value
of the land, may exceed the accepted application of the cost approach. ...
the land with this legal use should be credited with the premium value of
the monopoly interest.16

In 1988, a nationally prominent real estate newsletter explained that:
With today's parks having virtually no vacancies and tenants with limited
options you get a base cash flow that is as predictable as the first of the
month.17

Monopoly Rents
The immobility of a mobile home creates a situation in which a park owner can actually
charge an even higher rent than “market” rent (the amount of rent that could be obtained for a
vacant mobilehome space), because the park owner can charge an additional amount that a
mobilehome owner will pay just to keep from losing an investment in a mobilehome. In one
widely cited publication on mobilehome issues, the authors, who are economists, commented:
“The fact that it is quite costly for a tenant to move after having located in the park gives the
landlords the opportunity to seek larger rent increases than they otherwise would be able to
obtain.”18 The authors describe this charge as “quasi-rent.”19 A more realistic characterization is
that it is impossible for a tenant to move with his/her mobilehome within an urban area, rather
than only being “quite costly.”
Under these circumstances, the rent setting process of mobilehome park spaces largely
reflects the will of a park owner rather than any type of market mechanism. Rent levels and rent
increase patterns within “market” areas vary from cases in which rents have barely been
increased, to adjustments which track increases in the CPI, to adjustments which substantially
exceed increases in the CPI but are comparable of those of other park owners in the area, to
increases which far exceed the rent increases in other mobilehome parks in the area.
16 Randall, Appraisal Guide for Mobilehome Parks 31 (1966, Mobilehome Manufacturer’s Ass’n).
17 "Mobile Home Parks: A Profitable Niche for Partnerships", 11 Real Estate Outlook (No. 3) (1988, Warren,
Gorham, and Lamont).
18 Id. at 420 (emphasis added).
19 See Hirsch and Hirsch, “Legal-Economic Analysis of Rent Controls in a Mobile Home Context: Placement
Values and Vacancy Decontrol”, 35 UCLA Law Review 399, 419-423.
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2. Preservation of the Viability of Mobilehome Ownership and the Investments of
Mobilehome Owners
A related rationale for controls of space rents is the preservation of mobilehome values and
consequently the investments of mobilehome owners.
Traditionally, economists and appraisers projected that each $100 increase in space rents
would lead to a $10,000 reduction in the value of a mobilehome. These projections were based
on a capitalization analysis, in which a $100 increase in rents would be offset by $100 in the
monthly purchase costs of a mobilehome (an amount that would cover a $10,000 purchase loan.)
Empirical studies have not confirmed the validity of such projections. However, it is clear
that steep increases in rents have led to situations in which mobilehomes are sold at nominal
prices or become unmarketable.
3. Preservation of Affordable Housing
Presently, longer term mobilehome owners have a form of housing which is more affordable
than other forms of housing because they own their dwellings free and clear and have remaining
housing costs that are a few hundred dollars per month below apartment rents. At the same time,
they have some equity in their mobilehomes that can be realized if they elect to or have to move
at some point. In the case of the low income mobilehome owners an increase in housing costs of
a hundred dollars or a few hundred dollars can be unbearable.
While recent purchasers have made substantial investments in mobilehomes (especially
doublewide mobilehomes), these investments are well below the investments that would have
been required to obtain single family dwellings and moderate size condominiums. It is safe to
assume that these purchasers chose mobilehome ownership because other ownership alternatives
were unaffordable.
B. Rationale against Mobilehome Park Space Rent Regulation
The principle arguments against regulation of mobilehome park space rents have been that
they do not make mobilehome ownership more affordable for future owners and that they lead to
an unjust transfer of land values from park owners to park residents.
1. Impact of Rent Regulations on the Affordability of Mobilehome Ownership
Some economists have concluded that mobilehome park space rent controls do not advance
housing affordability because prospective in a jurisdiction with rent regulations mobilehome
owners are forced to pay a higher price for mobilehomes which incorporates the benefit of the
rent regulation.
However, a principal facet of affordability is the security of an investment. Commonly,
mobilehome owners are retirees who must rely on their assets, as well as their income for
security. If there is no limit on how much the rent may be increased upon a change in
mobilehome ownership, the mobilehome owner faces the possibility that his/her investment may
27

be substantially or nearly totally extinguished. As previously indicated this has occurred when
park owners have imposed exceptional rent increases.
2. Equity Arguments - Claims of Unjust Transfer of Land Values
Much of the criticism of mobilehome park space rent controls has been based on the view
that such regulations result in an unjust transfer of the land value from park owners to
mobilehome owners. This criticism has been set forth in court opinions. While the Supreme
Court has rejected the view that this outcome renders such legislation unconstitutional, the
criticism still plays a role in debates about the equities and inequities of mobilehome park space
rent controls.
In Hall v. Santa Barbara, a U.S. Court of Appeal concluded that the combination of the
mobilehome space rent control and the state-created right to sell a mobilehome in place created a
transferable possessory interest which had a "market value". This distinguished it from
conventional apartment rent controls, which had been consistently upheld by the courts. The
apartment rent controls did not grant occupancy rights which were transferable. In contrast,
under the mobilehome regulations "tenants were reaping a monetary windfall.” The Court
concluded that the tenants’ ability to realize a “windfall” premium “shades” into “permanent
occupation of the property”.
In none of the cited cases has the landlord claimed that the tenant's right to
possess the property at reduced rental rates was transferable to others, that it
had a market value, that it was in fact traded on the open market and that tenants
were reaping a monetary windfall by selling this right to others. This is not a
minor difference; it is crucial…
That tenants normally cannot sell their rights in rent controlled property provides
important safeguards for landlords…[Under conventional rent controls] [w]hen
the premises become vacant, the landlord is able to reassert a measure of
control over the property…
[A]s the Santa Barbara ordinance is alleged to operate, landlords are left with the
right to collect reduced rents while tenants have practically all other rights in the
property they occupy. As we read the Supreme Court's pronouncements, this
oversteps the boundaries of mere regulation and shades into permanent
occupation of the property for which compensation is due.20
Another federal trial court opinion sets forth a counter to this windfall theory. The court stated that
it was clear that investments by mobilehome owners which would substantially exceed the
investments of the park owners would be an essential ingredient for the success of the park
enterprises and that park owners fully understood and encouraged mobilehome owners to make
substantial investments in their mobilehomes:

20 833 F.2nd. 1270, 1278-80 (9th cir. 1986)
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It is clear that most, or even all, of the tenants have invested more than the value
of the coach itself to move into the park. New tenants have paid for placement
value held by previous tenants. Therefore, tenants have an expectation that they
will be able to substantially recoup that investment upon sale of the coach. While
that expectation many not be altogether wise, it is not unreasonable. The park
owners are business people who understand that the operation of a mobilehome
park involves an economic relationship in which both park owner and the tenant
must make a substantial investment. Indeed, they have encouraged the tenants
to make the investment and to expect a return on it.21

XI. Rent Regulations in Neighboring Jurisdictions and MOUs (Memorandums of
Understanding) as an Alternative Rent Stabilization
As indicated, approximately one hundred jurisdictions (cities and counties) in California have
adopted mobilehome park space rent regulations.
In Monterey County, Santa Cruz County, and Santa Clara County mobilehome park space
rent regulations are in effect in Capitola, Gilroy, Milpitas, Morgan Hill, Salinas, Santa Cruz
County, and Watsonville. These ordinances have been in effect since the 1980’s. The following
chart summarizes the provisions of these ordinances.
Mobile Home Park Space Rent Ordinances
in Monterey, Santa Clara, and Santa Cruz Counties
Jurisdiction

Capitola
Gilroy
Milpitas
Morgan Hill
Salinas
San Jose
Santa Cruz
County
Unincorporated

Scotts Valley

Watsonville

Annual Increases

# of
Space
s

Amount

677
349
566
816
1,467
10,756

60% of CPI
80% of CPI
50% of CPI
75% of CPI
75% of CPI
75% of CPI

Floor

Ceiling

3%

PassThroughs

5%
5%
5%

none
unlimited
none

8%
7%

unlimited
8%

5,797

50% of CPI

prop. tax inc,
1/2 cap.
replacement
cost

529

100% of
CPI

7%

prop tax inc,
1/2 cap. rep

1,254

70% of CPI

5%

gov’t
mandated
fees

3.5%

Increases
on In-Place
Mobilehome
Sales

none

the greater of
10% or $30,
one time in 36
months

Prospective
Purchaser
Can Refuse
Exempt
Lease

X

X

21 Adamson Companies v. City of Malibu, 854 F.Supp. 1476, 1489 (1994, U.S.Dist.Ct., Central Dist. California)

29

An MOU (Memorandum of Understanding) as an Alternative Rent Stabilization
In a few jurisdictions, park owners and residents have entered into an MOU approved by the
locality (city or county) and the locality has refrained from adopting rent regulations as a result.
In a few other cases, park owners have had the alternative of entering into an MOU or being
subject to the rent control ordinance.
The MOU’s are rental agreements which generally provide for more liberal rent increase
terms than an ordinance but still contain ceilings on rent increases. (E.g. the MOU’s provide for
greater annual rent increases or permit limited rent increases upon vacancies which are not
usually permitted under rent controls.) This alternative has been attractive to park owners when it
is clear that a rent stabilization ordinance will be adopted if they do not enter an MOU or
alternatively they will be subject to the ordinance which has been adopted, if they do not enter
into the MOU.
The advantage of the MOU for a locality is that it cannot be challenged because it is
“voluntarily” entered into. Also, if the MOU is well drafted the administrative participation of
the City can be minimized (e.g. If the MOU does not provide for capital improvement passthroughs which have to be reviewed by the City.)
If a rent stabilization ordinance includes an MOU alternative, then the rent stabilization
protections are in place in the event that some owners choose not to enter into the MOU or do
not comply with the MOU.
XII. Comments on Cost-Benefit Analysis
In considering cost and benefits of municipal policies in regards to mobilehome parks and
mobilehome park residents, an infinite number of scenarios are possible, which consider varying
factors. Such factors may include the benefits to the community of preserving affordable
housing, the cost of creating replacement housing of equal affordability, and/or potential
increases in revenue associated with higher value forms of development. Caution is in order in
undertaking such analysis because their outcomes are largely determined by the values that are
used or omitted in undertaking such an analysis.
A. Creating Affordable Units
Over the past decades, “affordable” housing is a diminishing commodity in the coastal
regions of California.
The cost of creating housing units that are affordable to low income households is very
substantial. Cities commonly have to provide subsidies of $25,000 to $50,000 in order to assist
the development of affordable units in non-profit housing.
The cost of not adopting some type of rent regulation may be the loss of affordable units in
future years and the loss by low and moderate income households of their investments in their
homes. This cost is not a certainty, because rent increases may or may not be “reasonable” in
future years.
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B. Legal Challenges to Mobilehome Park Space Rent Regulations
The principal cost argument that has been used against the adoption of mobilehome park
space rent regulations has been that their adoption may lead to substantial legal expenses. When
the introduction of such regulations is discussed, cities are told that their adoption may result in
as much as millions of dollars in legal expenses.
In fact, for two lengthy periods during the past twenty years, after federal courts struck down
ordinances which controlled land-lease or mobilehome park space rents, clouds of legal
uncertainty about their constitutionality remained in effect for years until these precedents were
reversed by the U.S. Supreme Court. During this period, mobilehome space rent controls were
faced with numerous facial challenges, constants threats of further litigation, and continual
uncertainties.
C. Facial Challenges
At this point none of California’s one hundred mobilehome space rent control ordinances
have been struck down as facially invalid, although a few sections of some ordinances may have
been invalidated. (In a recent decision, which does not have precedential weight, a federal trial
court struck down the San Rafael ordinance; however, that decision is on appeal.)
The general judicial doctrine in regard to price controls and apartment rent controls has been
that such regulations are constitutional as long as they permit a fair return. However, on two
occasions, in 1986 and 1996, the federal Ninth Circuit Court of Appeals concluded that
mobilehome park space or land lease rent regulations constitute a taking of a landowner’s
property because the regulations provide tenants with “premiums” in the value of their homes.
The bases for these conclusions departed from traditional takings analysis because they were
dependent on conclusions about the benefits of the space rent regulation for the tenants
(mobilehome owners or owners of homes on leased land), rather than on an analysis of the
burdens that the regulations placed on the land owners.
In 1992, the U.S. Supreme Court rejected the theory that provided the basis for the 1986
decision of the Ninth Circuit and in 2005, the Court rejected the theory that provided the basis
for the 1997 decision of the Ninth Circuit.
The Ninth Circuit rulings were based on its views about the constitutional significance of the
economic principle that the combination of local space rent controls and the state-created right to
sell mobilehomes in-place .create “premiums” in the value of mobilehomes. The “premium”
theory rests on the economic principle that mobilehome owners are willing to pay more for a
mobilehome if the associated land rent cost is regulated. Traditionally such issues would be of
concern to legislative bodies, but would not be legal issues. However, in the course of judicial
consideration of the constitutionality of mobilehome space rent regulations, these issues became
central legal issues.
In 1986, in Hall v. City of Santa Barbara, the Ninth Circuit held that vacancy controls
constituted a “physical” taking of a park owners property, because such controls allowed
mobilehome owners to capture a part of the value of the park owner’s land when selling their
homes.22 In 1992, in Yee v. City of Escondido, the U.S. Supreme Court rejected the view that
22 833 F.2d. 1270 (9th cir., 1986)
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vacancy controls constituted a “physical” taking of a park owners’ property.23 The Court
rejected the concept that any transfer of wealth arising out of a rent regulation constitutes a
“physical” taking and noted that transfers of wealth commonly occur as a result of rent and land
use regulations.
Petitioners emphasize that the ordinance transfers wealth from park owners to
incumbent mobile home owners. Other forms of land use regulation, however,
can also be said to transfer wealth from the one who is regulated to another.
Ordinary rent control often transfers wealth from landlords to tenants by reducing
the landlords' income and the tenants' monthly payments, although it does not
cause a one-time transfer of value, as occurs with mobile homes. Traditional
zoning regulations can transfer wealth from those whose activities are prohibited
to their neighbors; when a property owner is barred from mining coal on his land,
for example, the value of his property may decline, but the value of his neighbor's
property may rise. The mobile home owner's ability to sell the mobile home at a
premium may make this wealth transfer more visible than in the ordinary case, ...
but the existence of the transfer in itself does not convert regulation into physical
invasion.24

In 1997, in Richardson v. City of Honolulu, the Ninth Circuit held that rent controls on land
leases were an unconstitutional taking because they did not “substantially advance a legitimate
state interest.”25 The Court concluded that the Honolulu law did not advance a legitimate state
interest because homeowners could obtain capitalize the value of the rent regulations into the
value of their mobilehomes; therefore, the housing would not be more affordable as a result of
the rent regulations. In 2004, on the basis of the Richardson opinion, in Cashman v. Cotati, the
Ninth Circuit ruled that Cotati’s mobilehome space rent control ordinance was unconstitutional
because it created a “premium” in mobilehome values.
In May 2005, in Lingle v. Chevron, the U.S. Supreme Court ruled that the “substantially
advances” formula is not an appropriate test for determining whether a regulation constitutes a
taking. In a opinion roundly criticizing the reasoning of the U.S. Court of Appeal, the Supreme
Court explained that there was no connection between the test and the questions that determine
whether a regulation constitutes a taking, which involve the character of the burden that is
imposed on private property rights.
… the “substantially advances” inquiry reveals nothing about the magnitude or
character of the burden a particular regulation imposes on private property rights.
Nor does it provide any information about how any regulated burden is
distributed among property owners. In consequence, this test does not help to
identify those regulations whose effects are functionally comparable to
government appropriation or invasion of private property; it is tethered neither to
the text of the Takings Clause nor to the basic justification for allowing regulatory
actions to be challenged under the Clause.26
23 503 U.S. 519 (1992)
24 503 U.S. 519, 529-530
25 124 F.3d. 1150 (9th cir. 1997)
26 Lingle v. Chevron 544 U.S. 528 (2005)
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Furthermore, the Court stated that: “The notion that ... a regulation ... ‘takes’ private property
for public use by virtue of its ineffectiveness or foolishness is untenable.” In addition, the Court
noted that the application of the “substantially advances” test would present “serious practical
difficulties...” and “... would require courts to scrutinize the efficacy of a vast array of state and
federal regulations - a task for which courts are not well suited.”
In turn, the Ninth Circuit withdrew its opinion and affirmed the District Court’s opinion
upholding the Cotati ordinance.27
D. As Applied Challenges
On the other hand, there have been successful challenges to administrative decisions in the
review of fair return petitions. Commonly, these challenges have emerged in situations in which
an ordinance has not provided for annual increases and cities have only permitted small rent
increases for park owners who have not obtained any rent increases for years.
E. Potential Challenges
There is no bar to bringing a legal challenge against any ordinance that Marina may adopt.
However, at this time there is no precedent to support a holding that a typical ordinance would be
invalid.
If a fair return petition is filed, a challenge to the administrative decision could be filed.
However, Marina does not face the types of situations which are inductive to difficulties with fair
return issues, such as cases in which park owners have not raised rents for years prior to the
adoption of an ordinance (historically low rents) or a recent park purchaser is locked into rents
set prior to the purchase of the park.
Nevertheless, any discussion of legal issues related to mobilehome space rent controls must
be subject to the caveat that judicial outcomes in this area has brought surprises and numerous
instances in trial court and appellate courts have differed in their conclusions about the law.
Furthermore, challenges are repeatedly brought even though the success rate for such challenges
has been very low.
XIII. Recommendations Regarding Rent Regulation
In the Event that the City Elects to Adopt Rent Regulations – Drafting Guidelines
A. The Need for Objective Standards
Mobilehome space rent control ordinances and/or implementing regulations should, to the
degree feasible, contain objective standards, as opposed to subjective and/or open ended
standards. Discretion provides fuel for complicated, costly, and lengthy disputes. The
differences between ordinances in terms of objectivity are drastic. A substantial portion of
ordinances do not state how fair return shall be determined or use standards that are unworkable
and/or circular in the context of a price regulation; thereby virtually assuring that fair return
27 Cushman v. Cotati 415 F.3d. 1027 (2005)
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hearings will turn into lengthy debates about what standard should be used and commonly
leading to litigation. A less complex example is the difference between an ordinance (and/or
implementing regulations) governing the treatment of capital improvements which sets forth the
allowable interest rate and the amortization periods for various types of improvements and an
ordinance which simply states that cost allowances or rent increases are authorized for capital
improvements.

B. Copy Machines Are Poor Tools for Drafting Legislation
Cities should not simply copy ordinances of other jurisdictions. Often provisions from other
ordinances are copied verbatim without any understanding of their meaning or implications or
how they operate in practice.

C. Automatic Annual Rent Adjustments
Ordinances should provide for automatic annual increases tied to the Consumer Price Index
(CPI). The purpose of mobilehome space rent regulations is to prevent excessive rent increases,
rather than to stop all rent increases. In the absence of annual rent increase provisions a petition
is required for each rent increase. Due to the burdens associated with filing an individual rent
adjustment petition the time periods between rent increase petitions, are usually substantial. As a
result, large rent increases are commonly required to cover cost increases and provide growth in
net operating income since the last rent increase. At the same time, such increases commonly are
shocking to lower income households that have difficulty making ends meet, especially if their
incomes are shrinking in real terms. Sometimes rent commissions find that no rent increase or
only a small increase is warranted until a park owner moves for judicial intervention and a court
finally finds that a large rent increase is required in order to permit a fair return.
There is no single correct answer as to what "automatic" annual increase is the best or fairest
policy. There are rationales for no annual general adjustment and for increases ranging up to
100% of the rate of increase in the CPI. To the extent that annual across-the-board increases are
below the increases authorized under the fair return standard, the system may become
increasingly dependent on rent adjustments through fair return individual hearings.
A significant portion of California’s mobilehome space rent ordinances do not include any
provisions for annual across-the-board rent increases. In Carson Mobilehome Park Owners Ass'n
v. City of Carson, the State Supreme Court ruled that annual across-the-board increases are not
constitutionally required. The Court set forth possible rationale for a system of rent increases
solely through individual park hearings that allows a rent board to tailor rent increases to the
actual operating cost circumstances of a park.28
At the same time, there is strong rationale for annual "automatic" increases tied to the CPI
28 35 Cal.3d. at 195 (1983).
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which are adequate to allow most owners to realize growth in net operating income without
having to make individual rent adjustment applications. Although the CPI might not be a precise
measure of operating cost increases, it is seen as an impartial measure which reflects average
cost increases and inflation in the overall economy that is not subject to manipulation. Therefore,
its results are generally accepted as reasonable. Also, in times of moderate inflation annual
increases tied to the CPI are consistent with the objective of preventing excessive increases. In
contrast, public commissions commonly face strong pressures to not grant annual increases.
Under ordinances that tie allowable annual increases to increases in the CPI, ceilings and/or
floors for those increases are common. Typically the ceiling is 6%.29 Floors are typically set at
2% or 3%.30

D. Vacancy Decontrols, Vacancy Controls and Limited Increases upon Vacancies
Most mobilehome rent ordinances contain vacancy control provisions. Some ordinances
allow unlimited rent increases when a mobilehome is sold in-place. After the new mobilehome
owner assumes ownership future rent increases are subject to regulation; however, the initial rent
is set by the park owner. Under vacancy decontrols, current owners are protected; however, they
may lose their equity in their mobilehomes if excessive rent increases are imposed at the time of
a sale.
Some ordinances authorize limited increases upon vacancies - typically about 10%. Often
the provisions authorizing limited increases upon vacancy, place a limit on the frequency of
vacancy increases (e.g. not more than one vacancy increase in a 36 month period); others place a
dollar ceiling and/or provide a floor on the amount of the vacancy increases.

29 E.g. Fairfield Municipal Code, Sec. 29.4(d)(v); Petaluma Municipal Code, Sec. 6.50.040.A.2; Sonoma County
Code, Sec. 2-193(a)ii.
30 E.g. Contra Costa County has a floor of 2%. (Contra Costa County Code Sec. 540-2.404(a)(1).
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Examples of Limited Vacancy Increase Provisions
(Applicable to In Place Sales of Mobilehomes)
City or County

Type of Vacancy Increase Provision

American Canyon

$25 if rent below median, limit to one increase
per five year period

Moorpark

the lesser of 5% or CPI increase

Oxnard

the lesser of 15% or $80

Santa Clarita & Vacaville

10%

Sonoma

$50 if rent < $350, 10% if rent > $350

LaVerne & Upland

the greater of $34 or 7%

Ventura County

lesser of 7% or $50
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Resident Survey Form

Appendix 8

Appendix 9

Appendix C
Park Owner/Manager Survey Form

MOBILE HOME PARK SURVEY
1. Park Name ___________________________________
2. Name of Contact ____________________________
3. Phone Number

____________________________

4. In what year was the park built?

_____

5. How many mobilehome spaces are in the park?

_____

6. How many spaces are occupied by:
Singlewide mobilehomes

_____

Doublewide mobilehomes

_____

Triplewide mobilehomes
7. What is the average rent for occupied spaces ?

_____

_______

and/or describe the ranges of rents
__________________________________________________
__________________________________________________
__________________________________________________
8. What is the rent for incoming purchasers of mobilehomes?
9. Does the park offer lower rents for low income tenants?
If yes, please describe the park policy
_____________________________________________
_____________________________________________
_____________________________________________
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____
____

10. How many residents have entered into leases of one year or more? _____

11. Are incoming residents required to enter into a lease?
a. If yes, what is the length of that lease?

_____
______

12. What are the requirements for mobilehomes that are moved
into the park - size, age,condition etc.
_____________________________________________________
_____________________________________________________

13. Does the park own any mobilehomes?

______

a. If yes, how many?

______

b. Is the park selling or renting those homes

______

c. If the spaces are rented, what is the rent
Including the space and mobilehome rent?

______

14. When did the current owner purchase the park?

______

15. How many spaces are covered by leases of more than one year. _____

If the park has a standard lease please provide a copy
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APPENDIX C

MARINA MOBILEHOME REPORT
Michael St. John, Ph.D.
December 2008

A Report Commissioned by the City of Marina

[The information and opinions presented are the views of the author, not the City of
Marina, informants, or any of the stakeholders.]

EXECUTIVE SUMMARY
This report describes economist Michael St. John's findings about mobilehomes,
mobilehome park residents, space rents, and mobilehome values in Marina, California. The
findings are based on survey responses by residents and park owners, interviews with
stakeholders and others involved in the mobilehome market, and mobilehome sales data.
The report is responsive to the Marina City Council's search for information and
perspective on mobilehome space rents. It addresses the insecurity some mobilehome
residents feel about space rent increases – insecurity triggered by fairly major space rent
increases at one Marina mobilehome park in 2007.
The report finds that space rents in Marina are moderate. Space rents in Marina are lower
than space rents elsewhere in Monterey County. Space rents in four out of five parks have
increased by less than the consumer price index for apartment rents (CPI-Rent) over the
past twenty years. Even the relatively high space rents at the highest rent park are not
higher than space rents in some parks in Salinas and elsewhere in Monterey County.
The report finds that mobilehome values, on the other hand, have increased in the past
twenty years by more than the both the CPI and the CPI-Rent index, such that sales prices
in some cases exceed the intrinsic value of the mobilehomes.
Mobilehome values and space rents are inversely related. Leaving market fluctuations
aside, high space rents tend to decrease mobilehome values and low space rents tend to
increase mobilehome values. To assure market stability, mobilehome values and space
rents should be in balance. The report finds that the mobilehome / space rent market in
Marina may be out of balance in the sense that increases in mobilehome values have, over
the past 20 years, exceeded increases in space rents.
The report concludes with the following recommendations:
1. That the City sponsor a transparent, inclusive process involving all stakeholders in
order to work out a cooperative solution to residents' insecurity regarding mobilehome
space rents and mobilehome values.
2. That the City, mobilehome park residents, and mobilehome park owners explore the
possibility that a renegotiated memorandum of understanding (MOU) and model lease
would bring stability and balance to the mobilehome market.
3. That the City abandon the proposal to re-zone mobilehome parks and continue to seek
locations for additional mobilehome park space outside the downtown revitalization
project area.
4. That the City cover the administrative costs and consider making a matching
contribution to a rent subsidy program funded by park owner contributions of 3% of gross
space rentals, in order to address the income needs of the lowest-income mobilehome park
residents.
ii

EXECUTIVE SUMMARY
TABLE OF CONTENTS
SECTION 1 - INTRODUCTION
1.1 Background ............................................................................................................................ 1
1.2 Key Questions......................................................................................................................... 1
1.3 Stakeholder Concerns............................................................................................................ 2
1.4 Marina, California ................................................................................................................. 2
1.5 The Mobilehome Parks in Marina ....................................................................................... 4
1.6 Organization of this Report .................................................................................................. 5
SECTION 2 - THE MOBILEHOME / MOBILEHOME PARK ARRANGEMENT
2.1 Mobilehome Parks - Historical Overview............................................................................ 6
2.2 Space Rents - What's At Issue? ............................................................................................ 6
2.3 Examples of Sudden, Excessive Rent Increases .................................................................. 9
2.4 Examples of Rent Control Programs That Go Too Far................................................... 10
2.5 Balanced Space Rent Increases........................................................................................... 11
2.6 Balanced Mobilehome Values............................................................................................. 11
SECTION 3 - MOBILEHOME RENT CONTROL
3.1 Mobilehome Rent Control in California............................................................................ 13
3.2 Mobilehome Rent Control and Affordable Housing ........................................................ 15
3.3 The Abandonment of Rent Control.................................................................................... 16
SECTION 4 - ALTERNATIVE PROGRAMS
4.1 Model Leases ........................................................................................................................ 18
4.2 Draft Memorandum of Understanding.............................................................................. 19
4.3 Draft Provisions that Might Be Included in a Model Lease ............................................ 20
4.4 Resident Assistance (Subsidy) Programs........................................................................... 21
4.5 Resident Purchase of Parks ................................................................................................ 22
4.6 Purchase by a Non-Profit Housing Developer................................................................... 22
4.7 Condominium Conversion (Subdivision)........................................................................... 22
4.8 Case Study: Stanislaus County .......................................................................................... 23
SECTION 5 - SPACE RENTS, HOME VALUES, & AFFORDABILITY IN MARINA
5.1 Mobilehome Characteristics ............................................................................................... 26
5.2 Mobilehome Space Rents in Marina .................................................................................. 27
5.3 Mobilehome Values in Marina ........................................................................................... 30
5.4 Mobilehome Residents in Marina....................................................................................... 35
5.5 The Affordability of Space Rents ....................................................................................... 38
5.6 The Availability of Affordable Housing in Marina .......................................................... 40
SECTION 6 - CONCLUSIONS AND RECOMMENDATIONS
6.1 Answers to Questions Posed at the Beginning of this Report .......................................... 42
6.2 Recommendations ................................................................................................................ 45

iii

APPENDIX 1 - RESIDENTS SURVEY FORM ...................................................................... 46
APPENDIX 2 - PARK OWNERS SURVEY FORM............................................................... 48
APPENDIX 3 - MONTEREY COUNTY RENT SURVEY .................................................... 50
BIBLIOGRAPHY ....................................................................................................................... 51
KEY INFORMANTS.................................................................................................................. 51
ABOUT THE AUTHOR ............................................................................................................ 52

iv

SECTION 1 – INTRODUCTION
1.1 Background
In response to residents’ concerns about major rent increases in one mobilehome park, the
Marina City Council decided in the Fall of 2007 that it would look into the status of mobilehome
residency in the City. Some residents felt at the time that the "Memoranda of Understanding"
(MOUs) that had been in place for several years were no longer working, and that Marina should
adopt rent control. It was determined that the City would conduct surveys of residents and park
owners. Kenneth Baar and Michael St. John were hired as consultants to review the survey
results, collect other relevant information, and write independent reports. Baar and St. John
would then comment on each other's report and all of this material would be transmitted to the
City Council. This is the initial St. John report.

1.2 Key Questions
It may be useful, at the outset, to articulate the questions that the City Council might want to
consider in this context. I will address the following questions in the body of the report and
summarize the answers in the final section.
1. Are the mobilehome space rents in Marina too high, too low, or about average?
2. Is there a problem about space rents that the City of Marina should address?
3. Are the prices at which mobilehomes are selling reasonable, considering the overall
market?
4. Is there an actual or perceived problem that rent control might address?
5. Has something changed from the situation that has prevailed, without rent control, for
many years?
6. Are park owners in any way exploiting the "captive" nature of the mobilehome /
mobilehome park relationship?
7. Are mobilehome residents more financially challenged than homeowners or apartment
dwellers in Marina?
8. Is it possible or likely that space rents in Marina would increase significantly in the
foreseeable future as they have in some surrounding communities?
9. How do mobilehome parks fit into Marina's plans for future development, including plans
for creating and preserving affordable housing?
10. What might be the effects of rent control on residents, park owners, taxpayers, and the
City of Marina?
11. How do the costs of mobilehome residency compare to the costs of living in a singlefamily home or an apartment in Marina?
12. Are there alternative programs that might balance the market and address financial
insecurity more effectively than rent control?
13. Are there mobilehome residents for whom paying space rent is a financial burden?
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1.3 Stakeholder Concerns
The space rent topic causes stakeholders to be fearful – for reasons that are understandable.
•

Residents are fearful that space rents will increase so much that they will be forced to
leave their homes. Residents are also fearful that, with higher rents, their homes will
lose value or that they will be forced to abandon them or sell for salvage value. These
fears are understandable, given that this has happened recently in mobilehome parks in
other communities in Northern California.

•

Park Owners are fearful that rent control may come to Marina. Park owners know that
rent control routinely “goes too far” by regulating rents so strictly that rents cannot
keep up with inflation and by not allowing the pass-through of property tax increases
and major improvements. Park owners believe that, under rent control, the values of
mobilehomes will increase and the values of parks will fall. Park owners also observe
that rent control is administratively burdensome, tends to divide communities into
warring factions, and is prone to costly litigation.

•

City officials are concerned that the administration of rent control would be costly and
would take City resources from other needed projects. The City is engaged in several
development projects that have the potential – in the words of the City’s vision
statement – to allow Marina to “grow and mature from a small town bedroom
community to a small city which is diversified, vibrant, and …self-sufficient.” A City
divided by rent control arguments and burdened by rent control litigation doesn’t fit
this vision well.

1.4 Marina, California
A study of housing in Marina should take into account Marina's history and, looking forward, its
development plans. Marina was at one time a bedroom and service community linked to Fort
Ord. The closure of Fort Ord in 1994 caused major economic dislocations. Marina's population
declined at that time by 27%.
Now the City is redefining itself, and has major development plans underway. The City's vision
and mission statements say that

"Marina will grow and mature from a small bedroom community to a small city
which is diversified, vibrant, and through positive relationships with regional
agencies, self-sufficient. The City will develop in a way that insulates it from the
negative impacts of urban sprawl to become a desirable residential and business
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community in a natural setting." 1
"The City Council will provide leadership in protecting Marina's natural setting
while developing the City in a way that provides a balance of housing, jobs and
business opportunities that will result in a community characterized by a desirable
quality of life, including recreation and cultural opportunities, a safe environment
and an economic viability that supports a high level of municipal services and
infrastructure." 2
Among the ambitious projects now under consideration or in development are:
• a downtown revitalization project
• several major development projects including housing, retail space, office space, civic
facilities, parks, and open space
• further expansion of CSU Monterey Bay
It is anticipated that the population of Marina (25,101 in 2000) may double in the coming 25
years.
The Housing Element of the Marina General Plan puts significant emphasis on the development
and preservation of affordable housing. The City has enacted or is in the process of enacting
"inclusionary zoning" – a requirement that 20% of new housing be affordable to low and
moderate income residents. The City is also ensuring affordability by planning for smaller homes
on smaller lots, townhouse residences, and apartments, all of which would be "affordable by
design" and therefore more affordable than large single family homes on standard size lots.
Marina's Housing Element addresses mobilehomes in two sections:
•

Policy 2, Program E proposes that additional land will be zoned for a new mobilehome
park.

•

Policy 6, Program A proposes that the land under existing mobilehome parks be re-zoned
so that mobilehome park is the only allowed use.

The City hasn't taken steps to reserve vacant land for mobilehome park development, but the
City seems to be moving forward on the plan to freeze existing mobilehome space in perpetuity.
It would appear, however, that this intention conflicts with some of the goals of the downtown
revitalization project. Two parks, El Rancho and Marina Del Mar, are within the Downtown
Specific Plan area. Both are within a few hundred feet of Reservation Road and therefore might
someday be better used for more intensive development. Leaving the zoning as it is wouldn't by
itself cause more intensive development of this prime downtown land, but it would leave open
that possibility. Nothing is forever in this world. 3

1

Vision Statement, Marina City Council Resolution 2006-112, May 2, 2006.
Mission Statement, Marina City Council Resolution 2006-112, May 2, 2006.
3
Marina's General Plan, in an earlier version, mentioned the land under the downtown mobilehome parks as
appropriate for commercial development, but that section was deleted in a later version of the General Plan.
2
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1.5 The Mobilehome Parks in Marina
There are five mobilehome parks in Marina. Three are senior parks. Two have no age
restrictions. Four parks are clustered in the downtown area off Reservation Road. One is at the
northwest end of town on Del Monte. All of Marina's parks were built about fifty years ago, long
before Marina saw itself as a future city or engaged in meaningful city and regional planning.
Three have a clubhouse but no pool. Two have a pool but no club house. One has street parking;
four have off-street parking. Marina's parks are moderate in size, ranging from 61 to 96 spaces.
Marina's mobilehome parks have a total of 396 spaces that house approximately 721 people.
Information regarding Marina's mobilehome parks is summarized in the following table. 4

MARINA'S MOBILEHOME PARKS
all

PARK

OWNER

Cypress Square

Albert Vieira

senior

age

spaces

X

single

double

triple

year

purchase

club

street

wide

wide

wide

built

date

house

park

pool

87

8

76

3 1961 1993 yes

no

no

61

14

47

0 1962 2002 yes

no

no

96

78

18

0 1958 1958 yes

no

no

69

40

29

0 1965 2007 no

yes yes

83

58

24

1 1958 2005 no

no

347 Carmel Ave.

El Camino

Albert Vieira

X

3320 Del Monte

El Rancho

Michael Tate

X

356 Reservation

Lazy Wheel

Ken Waterhouse

X

304 Carmel Ave.

Marina Del Mar

Bill & Sue Denhoy

X

3128 Crescent

total:

396

Source: Marina Park Owners' Survey

4

The information comes from responses to the Park Owners' Survey, Appendix 2.

4

yes

1.6 Organization of this Report
The report is organized into six sections:
1. Introduction
2. The Mobilehome / Mobilehome Park Arrangement
3. Mobilehome Rent Control
4. Alternative Solutions
5. Space Rents, Home Values, and Mobilehome Affordability in Marina
6. Conclusions and Recommendations
Section 2 explains the legal and economic arrangements governing mobilehome residency, and
sets out the dynamics underlying the insecurity residents feel about space rent increases.
Section 3 discusses mobilehome rent control as a possible solution to residents' insecurity about
space rents and home values.
Section 4 lists alternatives to rent control that can address space rent insecurity.
Section 5 describes findings regarding mobilehomes, mobilehome residents, space rents, and
mobilehome values in Marina.
Section 6 sets out conclusions and recommendations following from the analysis.
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SECTION 2 – THE MOBILEHOME / MOBILEHOME PARK ARRANGEMENT
2.1 Mobilehome Parks – Historical Overview
Some mobilehome parks in California were built intentionally as mobilehome parks, but many
are parks by accident, so to speak. These parks were originally developed for mobilehomes as a
transitional use, much as vacant land in cities is often used for car and truck parking while
development plans are in process. It was assumed in these cases that the land would be used for
mobilehome housing for a time and then further developed at some point in the future. Many
parks were built under this assumption with conditional use permits. Utilities in these cases were
installed by the parks themselves, not by PG&E, and not to PG&E standards. Similarly, roads
within parks were often built to lower standards than other city streets. Cities for many years
disfavored mobilehome parks because some parks tended to be run-down and because
mobilehome parks didn't add much to the tax base.
But cities then came to understand that mobilehome parks serve usefully as affordable housing
for low-income residents. For the last 20 years or so, cities have paid attention to affordability of
housing, and in this context mobilehome parks have come to have a more valued place among
cities' housing resources. Cities today are therefore reluctant to see mobilehome park land
developed more intensively. Some cities even take the additional step of re-zoning mobilehome
park land from general residential use to mobilehome park use, making intensive development
more difficult or impossible. 5
The problem is that mobilehome parks, if they are to provide permanent housing, need large
investments in critical infrastructure: utilities, roads, sewer systems, and so forth. But the cost of
these investments will have to be met somehow, and this requirement doesn't match the need for
affordable housing. "Affordable" rents, valued for that reason, don't support the investments that
will be needed to upgrade the crumbling infrastructures within many mobilehome parks. This is
a problem that cities and counties need to consider thoughtfully as they craft workable affordable
housing policies.

2.2 Space Rents – What's At Issue?
The economics of mobilehome residency rests critically on the interaction of rents and
mobilehome values. The mobilehome park arrangement is unique among housing alternatives in
that the resident owns the home but rents the land. Owners of single family homes own the land
and the home. Apartment renters own neither. Condominium owners own their condominium
and own the underlying land jointly with other condominium owners. In a mobilehome park, in
contrast, the resident home owner owns the home but the park owner owns the land. The split
ownership in the case of mobilehomes in mobilehome parks raises some sticky issues.
Economic theory explains that mobilehomes and the pads they sit on are "complementary goods"
5

The City of Santa Cruz, for example, enacted restrictive mobilehome park zoning along with restrictive
mobilehome rent control. The rent control program proved unworkable and was repealed. The zoning restriction has
not prevented the largest park from gentrification and loss of affordability.
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that have to be used together to be useful. Homes without a pad or a pad without a home are
basically useless. It is the combination that is useful. The combination (a mobilehome on a pad)
provides housing just as single-family homes, apartments, and condominiums provide housing.
The combination is provided jointly by home owners, who pay for the homes themselves, and by
the park owner, who pays for the land, streets, utility systems, and other infrastructure elements.
The total combined home owner investment in the homes in a park is typically on the same order
of magnitude as the investment of the park owner in the park itself.
The total housing payment that residents will be willing to make for an apartment is its rent. The
amount that residents will be willing to pay for a single family residence is the sum of the
mortgage, the property taxes, and other costs of homeownership. The amount that residents will
be willing to pay for a condominium is the sum of the mortgage, the homeowner association
dues, property taxes, and other costs of ownership.
The amount that residents will be willing to pay to live in a mobilehome park is the sum of the
mortgage, the rent, and other costs of ownership. In the most basic terms, living in a mobilehome
park involves payment of rent and purchase of the mobilehome. It is logical that when the rent is
low, more can be paid for the mobilehome. Alternatively, as the rent increases, less can be paid
for the mobilehome. A mortgage payment of $300 per month plus a rent of $400 per month, for
example, sums to total monthly housing payments (ignoring insurance, property taxes, utilities,
and the cost of maintenance) of $700 per month. If the home is worth more, and therefore has a
higher mortgage, but the rent is lower, the combination could also be $700. Likewise, if the
home is worth less, and has a lower mortgage, but the rent is higher, the combination could still
be $700. A new resident wouldn't care, presumably, about the mix, only the total. This dynamic
can become problematic in two ways.
1) If the park owner raises the rent, the values of mobilehomes in the park will fall.
2) If rent control lowers the rent, the values of mobilehomes in the park will rise.
The rent–value tradeoff also impacts the park owner. The values of income-producing assets
(like apartment buildings and mobilehome parks) are dependent on the rents. If rents increase,
the value of the park increases. If rents decrease, the value of the park decreases. Therefore,
1) If the park owner can raise the rents, the value of the park will rise.
2) If rent control lowers the rents, the value of the park will fall.
So we see that rent levels affect mobilehome owners and park owners in opposite ways. If rents
rise, the value of the park rises and the values of mobilehomes fall. If rents fall (because of rent
control, for example), the value of the park falls and the values of mobilehomes rise.6
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Space rents don’t often actually fall. In an inflating economy, rent increases less than inflation are equivalent to
rent decreases. Rent control doesn't usually lower rents. Rent control prevents rents from increasing overmuch.
When rent controls are too restrictive, they force the real, inflation-adjusted value of rents to decline. It is in this
sense that rents can be said to "fall" under rent control.
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The relationship between rent and value is explained in economic theory by the concept of
"capitalization". Rents (adjusted by expenses) are the "return" that can be achieved by a
productive asset. As rents increase (or decrease), the value of the asset increases (or falls).
Changes in rent are said to be "capitalized" into the value of the asset. Asset value, in other
words, reflects changes in the rents (the return). The ratio between return and value is known as
the "capitalization rate", often called "cap rate" for short. Cap rates vary over time. If the cap rate
is 8% and the expense ratio 30%, for example, a rent increase of $100 per month would lead to
an increase in value of $10,500. 7
But rent adjustments have opposite effects on mobilehomes and mobilehome parks. Leaving
other influences aside, rent increases will tend to decrease the value of mobilehomes but increase
the value of parks. Conversely, rent decreases will tend to increase the value of mobilehomes but
decrease the value of parks.
In recent years the capitalization rate has been unusually low, suggesting that, today, a rent
increase of $100 per month would cause the value of mobilehomes to fall and the value of the
park to rise by something like $20,000 per space. Conversely, rents that are below market by
$100 per month would cause the value of mobilehomes to rise and the value of mobilehome
parks to fall by something like $20,000 per space. 8
This being so, it is clear why mobilehome owners and park owners feel so strongly about what
space rents should be. It is also clear why mobilehome owners urge cities and counties to adopt
rent control and why park owners oppose the imposition of rent control. Since rent levels affect
the values of the mobilehomes and of mobilehome parks, rent levels are especially meaningful in
the mobilehome context.
The rent-value dynamic doesn't exist in the case of apartments. The costs of moving from one
apartment to another are relatively low. If the property owner raises the rent above the rent
charged for similar apartments, tenants will move out. This imposes market discipline on
property owners. An owner who increases rents too much will end up with a vacant building.
It is true that apartment rent control, by lowering the rents of apartments, can lower the value of
apartment buildings, just as mobilehome rent control can lower the value of a mobilehome park,
but California state law now says that, even when there is local rent control, apartment rents may
rise to market on vacancy. 9 The impact of rent control on the value of apartment buildings is
muted by vacancy decontrol. Rents always return to market levels eventually.
In the case of mobilehome parks, in contrast, the cost of moving is high. It has been said that the
cost of moving and setting up a typical mobilehome is $10,000 or more. In addition, and more
important, is the fact that there is nowhere to move a used mobilehome to in most cases. Most
7

Rent of $100 per month implies net income of $70 per month, which implies net income of $840 per year. $840 /
.08 = $10,500.
8
The capitalization hypothesis has been addressed in several studies. See St. John (1989), Mason and Quigley
(2007), Hirsch and Hirsch (1988), and Zheng and Dale-Jorgenson (2007).
9
The Rental Housing Act of 1995, otherwise known as "The Costa-Hawkins Act", mandates vacancy decontrol for
all jurisdictions that control apartment rents. Costa-Hawkins doesn't apply, however, to mobilehome rent control.
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parks are full, and when there is a vacant space, most park owners will only accept a new
mobilehome. The option of moving the mobilehome when rents are raised too much is therefore
not realistically available to mobilehome owners. And the option of moving out, leaving the
mobilehome behind, is constrained by the fact that higher rent lowers the value of the
mobilehome, so that mobilehome owners face the prospect of losing a portion of the value of
their home if they move out and sell the home when the rent increases. It can be said that
mobilehome owners are "captive" in this sense, or that the park owner, for these reasons, has a
kind of "monopoly power".
Rent control also works differently for mobilehomes. The state law that says that the rent on rent
controlled apartments may go to market on vacancy doesn't apply to mobilehomes. Therefore
cities and counties that impose mobilehome rent control can, and usually do, include vacancy
control. Under mobilehome rent control, residents can lobby government for lower rents and for
vacancy controls. To the extent that they are successful, residents add to the value of their homes
and, at the same time, limit the value of the park. This means that, in rent controlled jurisdictions,
the park owners are in this sense "captive" and that the residents, with the help of the
jurisdiction, have a kind of "monopoly power".
So here is the relevant question: Can we devise ways to retain the freedom and protect the
investments of both parties, mobilehome owners and park owners? Can we arrange a system that
prevents excessive rent increases that remove the value of mobilehomes and at the same time
prevents the excesses of rent control that deprive park owners of a fair return on their investment
or lower the value of parks?

2.3 Examples Of Sudden, Excessive Rent Increases.
Residents’ concerns about rent increases that might make space rents unaffordable and decrease
the value of their homes are not altogether irrational. There are striking examples not so far
distant from Marina.
The Monte del Lago mobilehome community is about five miles north of Marina, in Castroville.
The 310-space park was purchased in 1997 by Equity Life Style Properties (ELS), a company
that owns many parks and retirement communities nationwide. ELS raised rents significantly
soon after purchase, and has indicated that additional increases will be announced. The residents
asked the county to enact rent control, but the county declined, citing likely costs of litigation.
The Monterey County Housing Authority explored the idea of buying the park, but it was
determined that this was not feasible. It is said that rent increases at Monte del Lago have caused
many residents to leave the park. The increases are also said to have caused the values of
mobilehomes at Monte del Lago to fall significantly. 10
Mobilehomes in De Anza Mobilehome Park in Santa Cruz, another park owned by ELS, have
also been subjected to large rent increases. Santa Cruz had rent control since 1992. Space rents
varied from $400 to $750 – a bargain considering the location and quality of the park. ELS
10

These effects are anecdotal. A detailed study of the effects of rent changes at Monte del Lago would add to our
understandings about the relationships between rents and value.
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brought a lawsuit asserting that the prices at which homes changed hands - $150,000 to $400,000
for older mobilehomes – included a huge "premium" based on rent control. Homeowners, in
effect, were selling the park owner’s property, according to ELS. The rent control ordinance
included price controls on the sale price of mobilehomes, but residents routinely bypassed the
sale price restrictions, and the City didn’t enforce those restrictions effectively. When the legal
costs approached $1 million, the City negotiated an arrangement with ELS whereby current
residents would receive moderate (controlled) rent increases for 34 years, but there would be no
control on the rents when current residents left. Rents on vacancy are said to be set now at
$3,000 to $5,000 depending on location in the park. Needless to say, with rents like that,
mobilehome values are probably near zero. 11
These examples – and there are others around the state – worry mobilehome residents in Marina
and elsewhere. Residents’ concern is understandable. But we need to bear in mind that De Anza
and Monte del Lago are superlative, luxury parks in extraordinary locations. De Anza is located
on a bluff above the ocean within walking distance of downtown Santa Cruz. Some homes there
have ocean views. Spaces are large. The setting is peaceful. Monte del Lago feels more like a
gated community of single family homes than a mobilehome park. These two parks have more
amenities and a far more exclusive ambiance than any of the mobilehome parks in Marina. Many
homeowners at De Anza and Monte Del Lago live elsewhere, using their California mobilehome
as a second home. It seems unlikely, for these reasons, that huge rent increases would ever be
imposed at Marina's mobilehome parks. The market wouldn’t support excessive space rents in
Marina. The fear that what happened at De Anza and Monte del Lago will happen at Marina’s
parks, although understandable, is without foundation.

2.4 Examples Of Rent Control Programs That Go Too Far
One also doesn’t have to look far to find rent control programs that “go too far”. 12 Almost all do.
A few miles north of Marina, Santa Cruz County has a particularly restrictive form of rent
control. Rent increases in Santa Cruz County mobilehome parks are restricted to 50% of the CPI
(Consumer Price Index). That means that the income that park owners receive can’t keep up with
inflation. But the costs of streets, taxes, repairs and so forth continue to grow at the full CPI.
Santa Cruz County has 100% vacancy controls. No rent increase is allowed on vacancy. So park
owners in Santa Cruz County watch helplessly while their net incomes decline, year by year.
Space rents are in the $200 - $300 range, far below market for Santa Cruz County, and the values
of mobilehome parks in the county are frozen or declining.
Meanwhile, as one would expect, mobilehome values in Santa Cruz County are high and rising.
Protected by rent control, mobilehome owners enjoy major increases in the value of their homes.
Many homeowners in Santa Cruz County rent their mobilehomes to others, making a profit
because although there is rent control on the space they rent from the park owner, there is no rent
11

The scope of this study didn't allow detailed investigations of communities outside of Marina. The outfall from
the end of rent control at De Anza would be a fitting topic of further research.
12
The phrase "go to far" has special meaning in discussions about economic regulation. First used in a case known
as Pennsylvania Coal Co. v. Mahon in 1922, the phrase means that controls which are permissible if they are
reasonably limited may, if they "go too far", violate the Takings Clause of the US constitution. See Manheim, p.5.
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control on the rent they receive from their tenants.
This situation in Santa Cruz County is clearly out of balance. It is also unstable. Some park
owners sue. There has been lots of litigation involving mobilehome parks in Santa Cruz County.
Some park owners are said to be planning to close their park permanently. Other park owners are
simply buying up the mobilehomes in their own parks, one by one, and then renting them out.
Since there are no controls on the rental of mobilehomes, park owners can buy their way out of
rent control in this way. Once they do that, the mobilehomes rent for market rents and
mobilehome residency loses its affordability. Santa Cruz County has been buying parks itself,
but it is not clear that this is a workable solution long-term, or that Monterey County or the City
of Marina can afford to do that. The mobilehome situation in Santa Cruz County is
fundamentally unbalanced and therefore, in the long run, unsustainable.

2.5 Balanced Space Rent Increases. If space rent increases can sometimes be too high and
sometimes too low, what space rent increases would be balanced? What space rent increases
would be fair to residents and park owners simultaneously?


Space rents must increase at the CPI (the consumer price index) or a bit more than
the CPI to cover extraordinary cost increases. Space rent increases below the CPI
are really space rent decreases. Space rent decreases lower the value of parks, which
is (or should be) impermissible.



Space rents must also (in addition) cover increases in governmental fees and taxes,
including property tax increases following the sale of a park. Traditionally, under
free market conditions, space rents have been increased to cover these sorts of cost
increases.



Space rents must also (in addition) cover major capital improvements. There is no
basis for believing that major infrastructure improvements can be handled within
the existing rent structure. Traditionally, under free market conditions, space rents
have been increased to cover major capital costs.

2.6 Balanced Mobilehome Values.
The true values of mobilehomes are hard to identify and often disputed. Park owners in rentcontrolled jurisdictions often claim that home values are inflated – that homeowners capture and
sell part of the value of the park when mobilehome values are high. This is possible, park owners
say, because buyers are willing to pay more for a home with low, controlled rents. The prices at
which mobilehomes sell in some communities far exceed the intrinsic value of the physical
mobilehome. The extra value – value above the intrinsic value of the home alone plus the value
of placement on the lot - is called “the rent control premium” or simply "the premium” in these
discussions.
Mobilehome owners whose rents are not restricted by rent control, on the other hand, often claim
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that a part of the value of their home is confiscated when rents are increased. It is true that
mobilehome values will tend to fall when rents are increased significantly. There are examples
(Santa Cruz, Castroville) where this has happened dramatically.
The controversy about values is made more complex because mobilehome values respond to the
market as well as to intrinsic value, condition of the home, and rent levels. In-place mobilehome
values increased between 1998 and 2006 partly because the housing market generally was
experiencing high inflation at that time. Similarly, in-place mobilehome values are decreasing
today along with the entire housing market. The values of single-family homes in Marina have
fallen by 30 or 40% in the past two years. It is possible that mobilehome values are not as
volatile as the values of single family homes, but the current downturn seems to have affected
the values of mobilehomes as well.
Over long periods, the value of mobilehomes should increase by no more than the inflation rate.
If space rents increase and home values both increase at the inflation rate, the balance between
the investments of residents and park owners is maintained. If space rents increase by less than
inflation, it is likely that home values will increase by more than inflation and that the value of
the park will increase by less than inflation. Conversely, if space rents increase by significantly
more than inflation, it is likely that home values will decrease or will increase by less than
inflation, while the park value will increase by more than inflation. Either outcome is unbalanced
and in the long run unstable. 13
Since the sum of homeowners' investments in their homes is in many parks roughly equal to the
investment of the park owner in the park itself, it makes sense that homeowners and the park
owner should share in any appreciation that the housing market allows. Over time, on average,
with fluctuations, the housing market has appreciated over recent decades at slightly more than
the inflation rate. Balance will be preserved if space rents increase at slightly above the inflation
rate. Space rents increasing in this way will probably allow both mobilehomes and mobilehome
parks, assuming that they are well-maintained, to appreciate slightly above the inflation rate. 14

13

Some believe that mobilehomes invariably depreciate and that all increases in value should accrue to the land. But
it is apparent in rent controlled and non-rent controlled situations that mobilehomes that are well-maintained
commonly do appreciate. Historically categorized as vehicles, mobilehomes today are more like real estate. It seems
appropriate, therefore, that mobilehome owners have access to inflation adjustments in the value of their homes.
14
The prescription "slightly above the inflation rate" reflects the fact that urban and coastal land is a scarce resource
that becomes more valuable over time. It also reflects the fact that space rents in many parks reflect the temporary
nature of the original infrastructure installations in many mobilehome parks. Space rents may have to increase at
somewhat more than the inflation rate in order to make possible important infrastructure improvements if these
temporary installations are to be considered permanent.
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SECTION 3 – MOBILEHOME RENT CONTROL
3.1 Mobilehome Rent Control In California
There are about 105 cities and counties that control mobilehome space rents in California. There
are more than 400 cities and counties with mobilehome parks that don't control space rents. Most
jurisdictions in California have no rent control. Of the 5,733 mobilehome parks in California
1,561, or 27%, are rent-controlled. The rest are free market. Of the 379,815 mobilehome park
spaces in California, 149,791, or 39.4% are rent-controlled. Most mobilehome spaces in
California are free market. 15
Rent control, in most locations, is not necessary. Mobilehome residency works perfectly well in
the hundreds of jurisdictions, thousands of parks, and tens of thousands of mobilehome spaces
that have no rent control. There was a rush to institute rent control programs in the late 1970s
through the early 1990s. Rent control – a new program that promised something for nothing was popular at that time. Thereafter, there have been a few jurisdictions that added rent control
and several that abandoned it. It is now better understood that rent control is not a balanced
solution because it addresses the concerns of residents without addressing the concerns of park
owners. More and more frequently, cities and counties that consider these questions are looking
for solutions that meet the needs of all stakeholders. More and more often, rent control is
understood to be a heavy-handed, one-sided, divisive approach that causes civic conflict, is
expensive, and doesn't always keep space rents down. The space rents in rent-controlled Salinas,
for example, are higher than most space rents in Marina.
A key problem with rent control is that it is subject to political pressure. In theory, it would be
possible to structure rent control programs that would meet the needs of park owners and
mobilehome owners simultaneously. But with remarkable consistency, rent control programs
tend to “go too far”. Most rent control programs are written from a pro-tenant viewpoint.
Programs that are balanced on inception tend to be revised over time in an unbalanced direction.
When economic rights become a political matter, it is just too easy for things to slip out of
balance. There are, after all, many more mobilehome owners than there are park owners. So local
political pressure tends to lean toward residents. Park owners are few in number, sometimes
don't live in the same community, and therefore often have no effective voice. It is not surprising
that rent control programs too often address the needs of mobilehome owners but neglect the
legitimate needs of park owners, and thus, in the end, imbalance the market.
An example (among many) of the pro-tenant drift of rent control is the Santa Cruz County rent
control ordinance. Passed in 1982, the ordinance was moderate, providing for 100% of CPI and
allowing reasonable increases to cover unusual cost increases. The ordinance was amended 19
times over the next twenty-five years – almost always to make it more restrictive. The ordinance
now allows space rent increases covering only 50% of CPI, allows almost no pass-throughs
(extra increases to cover unusual cost increases), and controls rents strictly on vacancy. As a
result, space rents in Santa Cruz County are in the $200-$300 range, far below market rents for
15
These figures are based on 1990 Census data and a Housing and Community Development Department (HCD) report dated 10/26/93 and are
therefore a bit out of date. The number of mobilehome parks has not changed much since the 1990s, however, so the numbers today are likely not
far different from these numbers. Some communities have added rent control since 1990. Other communities have abandoned rent control since
1990. The percentages haven’t changed much.
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Northern California.
Another problem with mobilehome rent control that will eventually become critical is that the
mobilehome park infrastructure deteriorates over time. Park owners are required to maintain
services, but park owners under rent control don’t have the ability or incentive to replace ageing
infrastructure. Septic systems, roads, and utilities get old and are subject to failure. Park residents
typically argue against the pass-through of the costs of capital improvements. Park owners
therefore patch and repair instead of replacing or upgrading. Many parks, for example, were built
with 30-amp electrical systems. We all use far more energy than that today. But park owners
under rent control can’t afford to upgrade to 100 amp service. Similarly, many parks are served
by failing septic systems, but park owners can’t afford to upgrade or to connect to public sewer
systems.
Santa Cruz County bumped into the infrastructure problem recently. Having acquired Pleasant
Acres Mobilehome Park for $7 million in 2003, the county then found that it cost an additional
$4 million to make needed infrastructure repairs. What seemed like a good opportunity to secure
65 units of affordable housing at a reasonable price turned out to cost far more than the County
anticipated: $108,000 per space initially and then $62,000 per space in infrastructure upgrades,
bringing the cost of each space to $175,000. If this were to be realistically covered by space rent,
the rent would have to be something like $1,500 per month – completely incompatible with the
affordability goal. It is clear that the taxpayers will be subsidizing the rents of Pleasant Acres
residents for a long, long time.
Another problem with rent control is that the rent control subsidy is not targeted. There is no
"means testing". Rent control benefits all residents, whether or not they need assistance. It
usually benefits even those mobilehome owners who live elsewhere and rent their mobilehome
or use it as a vacation home. 16 Many residents can well afford market rents. Some other residents
have limited incomes. Rent control, a blunt instrument, doesn’t distinguish between these groups
or target assistance to those who need it. Other assistance programs, like the Federal rent subsidy
program known as Section 8, the food stamp program, and Medicaid, are much better at targeting
assistance to those in need.
Rent control programs tend to dominate local politics. Cities with rent control often become
polarized into divided camps. This is particularly true in cities with apartment rent control, like
San Francisco, Santa Monica, West Hollywood, and Berkeley, but it is also true in some
mobilehome rent control communities, like Escondido and Carson. Rent control is a pocketbook
issue that arouses passionate advocacy. Many communities prefer to steer clear of rent control in
order to avoid these kinds of partisan battles.
Rent control programs are also expensive. Leaving aside the costs of litigation, a rent control
program in Marina would cost something like $250,000 in administrative costs each year. It
could cost much more than that. This would put pressure on a City budget that is already tight, if
16

Some mobilehome owners in Marina use their mobilehome as a second home. Unfortunately, the survey didn't ask
this question, so we don't know how many. It is probably not a high proportion, but some think it might be as high as
10%. Most parks prohibit rental of mobilehomes by mobilehome owners, but rentals occur sometimes nevertheless.
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the City covered the cost. The costs might be charged to park owners through registration and
petition fees. If so, it would be normal to allow the fee or a part of the fee to be passed through to
residents in the form of rent increases or a rent surcharge. Fair return principles command that,
under rent control, rent control fees that park owners pay are costs that deserve compensation.
One way or another, the residents are likely to end up paying at least part of the fee. This would
add to the cost of mobilehome residency, undermining the affordability goal.
And then there are the costs of litigation. Rent control has caused an enormous amount of
litigation in the past three decades. The legal principles underlying rent control are complex and
unsettled, so the same issues are litigated again and again in different forums. 17 The cost of
litigation has caused several cities to give up on rent control. The most recent example of this is
the City of Santa Cruz, which abandoned its rent control program in 2003 because the costs of
litigation became unsupportable. Another example is Hollister, where protracted litigation caused
the City, its residents, and the park owners to agree on a model lease program that replaced rent
control in 1994.
The most basic issue with rent control is that it burdens a few individuals (park owners) with
subsidies that should be paid for by the entire community. Other housing assistance programs,
like Section 8, Shelter Plus Care, and first time homeowner programs, are paid for by the
taxpayers. The burden is widely spread and shared by all, as public burdens should be. With rent
control, the financial burden of public assistance is shifted to park owners alone. Rent control
programs are therefore on weak ethical grounds. Forcing park owners to underwrite rent
subsidies so that the community can address a perceived problem with affordability is
fundamentally unfair and therefore inherently unstable.
This is not to say, however, that communities should not address the economic insecurity that
attends mobilehome residency. It is understandable that residents would request rent control
when they feel threatened by actual or potential rent increases. There is inherent tension between
park owners’ ability to increase rents and residents’ investments in their homes. Any of us would
prefer economic security to economic insecurity, especially at a time when the economy is
unusually unsettled. But rent control is not the only and may not be the best solution to the
bilateral insecurity that accompanies the mobilehome arrangement. It is appropriate for cities
such as Marina to listen carefully to residents' and park owners' concerns and to explore ways to
bring balance to the marketplace.

3.2 Mobilehome Rent Control As Affordable Housing
Mobilehome rent control is often supported by the claim that it supports the affordability of
mobilehome residency. But this is not always so. Whether mobilehome rent control will provide
affordable housing long term depends on whether or not rents are controlled or decontrolled on
vacancy.
Mobilehome rent control with vacancy decontrol can be expected to assist current residents
17

A comprehensive summary of the issues involved in rent control litigation is to be found in Karl Manheim's article
(see Bibliography).
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because rents are stabilized during their occupancy. Mobilehome owners in a vacancy decontrol
program would enjoy the stability of rent control for the duration of their tenancy. But
homeowners under a decontrol program would not be able to sell their home for more than its
intrinsic value when they leave. When residents leave, the home would sell for its actual, uninflated value or, if it is old and in poor condition, for its salvage value. The second-generation
mobilehome owners would therefore be able to buy the old mobilehome at an affordable price
(or purchase and install a new mobilehome at its fair value) and enjoy the advantages of
stabilized rent from the purchase date forward.
Mobilehome rent control with vacancy control, on the other hand, cannot be expected to serve as
affordable housing. The first generation homeowner will enjoy the advantage of stabilized rent
during his or her occupancy and, in addition, will be able to sell the mobilehome with the rent
control premium attached when he leaves. This means that the second-generation mobilehome
owner (the buyer) will pay a premium for the home, such that the home is not “affordable” in
any meaningful sense to the second-generation buyers. The affordability advantage of controlled
rents is offset completely by the increased cost of purchase. 18 Indeed, affordability is decreased
by rent control because buyers need to come up with larger down payments for the more
expensive homes. Larger down payments may make ownership difficult or impossible for low
income households.
Municipalities that adopt rent control, thinking that they are preserving affordable housing,
should consider that they may be protecting one generation of homeowners but burdening the
next generation of homeowners. If the intent is permanently affordable housing, rent controls
should not survive vacancy. Rent control with vacancy control will assist the homeowners in
residence at the time the regulations are imposed, but will not assist future generations of
homeowners. Indeed, rent control with vacancy control will reduce the affordability of
mobilehome housing.

3.3 The Abandonment Of Rent Control
For both political and practical reasons, abandoning rent control, once it is initiated, is extremely
difficult. Year by year, as space rents are constrained below market by rent control, the values of
mobilehomes in the park increase. Over time, residents become used to this and consider the
value to be theirs by right. Some new residents, relying on rent control to keep rents low, buy
older homes at prices far above their intrinsic value. Those mobilehome owners have invested
hard cash in reliance on rent control. If rent control were to be abandoned, they would lose their
investments because the value of their homes would fall as the "premium" was returned to the
park owner. No wonder mobilehome owners resist the abandonment of rent control. No wonder
rent control becomes a part of the political culture in jurisdictions that adopt it.
Nevertheless, pressures rise, and there are communities that have found a way to abandon rent
18

That the rent discount is completely capitalized into increased mobilehome value has been established by several
economic studies. See Hirsch & Hirsch (1988), St. John (1989), Mason & Quigley (2007), and Zheng and DaleJorgenson (2007) in the bibliography. For example, "The effect of lower mandated rents to consumers is offset by
the higher purchase prices of mobilehomes". Mason & Quigley, page 205.
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control. Most often, abandonment is gradual, allowing space rents to go to market upon turnover,
but allowing current residents to remain in their homes paying controlled space rents for their
lifetime. This is what happened in Santa Cruz when the costs of litigation became too much for
the City. A deal was struck with the owner of De Anza Mobilehome Park whereby rent control
was phased out. Current residents could stay for up to 34 years with controlled rents. But upon
their departure, the rents could go to market. This is called “sunset” or “phase-out”.
Alternatively, communities sometimes replace rent control with a model lease backed by a
memorandum of understanding. Such arrangements ensure that rents won’t increase
dramatically, but that park owners will be able to increase rents to cover cost increases over time.
This happened in Hollister and Ontario, for example.
California communities that have repealed rent control include the following:
•
•
•
•
•
•
•
•
•
•

Napa (1985)
Westminster (1985)
Los Angeles County (1994)
Delano (1994)
Cotati (as to apartments, 1996)
Hayward (as to apartments, 1990)
Hollister (1994)
Arroyo Grande (1998)
Ontario (1999)
Santa Cruz City (2003)

It is likely that the list will grow as communities come to understand that rent control is not as
simple as it seems, that it is an inherently imbalanced arrangement, and that it causes problems
that grow over time, threatening the stability of the mobilehome / mobilehome park arrangement.
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SECTION 4. ALTERNATIVE PROGRAMS
That rent control is expensive, untargeted, unbalanced, and polarizing does not mean that there is
nothing that communities can do to alleviate space rent insecurity. Here are some of the
alternatives that communities in California are exploring.
4.1 Model Leases: More and more communities are looking into a cooperative alternative –
model leases negotiated among residents, park owners, and local government. These leases
provide protections similar to protections provided by rent control without succumbing to rent
control’s tendency to be one-sided, to “go too far”, or to become gradually more restrictive.
Model leases, unlike rent control, are not subject to political influence. Model leases have all the
stakeholders at the table when the key decisions are made and therefore have the potential to be
fair, stable, and long lasting.
An example of a model lease program is the “Memoranda of Understanding” (MOUs) that were
the outcome of a task force effort in Marina in 2003. 19 Concern at that time about rent increases
in one of the parks led to calls, then as now, for rent control. A task force composed of residents,
park owners, and City officials was convened. It was agreed at that time that rent control could
be avoided if owners and residents could agree to moderate limits on rent increases. Agreement
was reached. MOUs were established. The MOUs provided for CPI increases, pass-through of
tax increases, utilities, and capital improvements, and increases to the County median rent on
turnover. A mediation process was set up to handle disputes. Peace reigned for several years.
Then, in 2007, Lazy Wheel changed hands and the new owner raised rents significantly, causing
the current concern. But the other park owners all abided by their MOUs. There have been no
extraordinary rent increases under the MOU system in Marina, except for Lazy Wheel. The
MOU system worked in Marina, but broke down upon sale of a park. The new owner was not
bound by a MOU and no doubt had costs (like increased property taxes and a larger mortgage)
that were higher than the costs faced by the prior owner. It is possible that the new owner would
agree, in a negotiated context, to sign a new MOU. It is possible that a new MOU could be a
recorded document that would survive sale of the property and be binding on new park owners.
The City of Ontario enacted rent control in 1990. In 1999, stakeholders negotiated an Accord
that seemed fair to park owners and residents alike. Rent control was repealed. In 2003, when the
initial Accord would have expired, the Accord was extended for another four years without
modification. In 2007 the Accord was amended and extended yet again. The amendments
included the recognition that 100% CPI rent increases were in some cases not adequate to cover
cost increases faced by park owners. The new standard is 120% of CPI with a cap of 10% and a
floor of 4%. Property tax, utility, and capital improvements costs can be passed through to
residents, but are subject to review by the City.
Another recent example comes from Modesto. One park in Modesto was raising rents
significantly. There were calls for rent control. The city council, city staff, park owners, and
residents considered the options. In the end, after a year of study and discussion, it was decided
19

There was a previous MOU that covered Cypress Grove in the years following 1993. That MOU was too
restrictive, however, and eventually failed or was replaced by a more balanced MOU.

18

that a rent control ordinance would be enacted but that any park abiding by a city-negotiated
MOU would be exempt from the ordinance. Cooperating parks would use a model lease worked
out in negotiations among residents, park owners, and the city. Park owners would contribute to
a fund to be used to for rent subsidies for low income residents. The City agreed to match park
owner contributions. Lease terms include: 100% CPI with a cap of 7% and floor of 3%, passthrough of property taxes, capital improvements, and insurance, and 15% rent increase on
vacancy.

4.2 Draft Memorandum of Understanding (MOU). A balanced MOU might look something
like this:
1. All residents will be offered a long-term lease containing the provisions outlined
below.
2. Space rent increases during an ongoing tenancy shall be limited by the following
principles:
•

No space rent increase during tenancy will exceed 10% in any one year.

•

Rent increases will cover:
o CPI increases since 2000
o Amortized capital improvements
 New facilities when approved by 51% of residents
 When ordered by government agencies
 For major replacements exceeding $100 per space
o Property tax and other governmental fee increases

•

Space rent increases on sale will not exceed 3% for each year of the ending
tenancy.

4. Park owners will contribute X% of gross revenue to a Park Resident Assistance
Fund to subsidize the space rent of very low-income residents. The Fund will be
administered by the City of Marina. The City will match park owner contributions.
5. Disputes arising under leases pursuant to this MOU will be submitted to mediation
and, if necessary, to binding arbitration. The costs of mediation and arbitration will
be shared equally by the participants (50 % by residents, 50% by park owner).
6. This MOU shall be reviewed in three years by a committee composed of
representatives of the park owners, residents, and the City of Marina to evaluate its
effectiveness and to make adjustments if appropriate.
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4.3 Provisions That Might Be Included in a Model Lease:
The model lease concept involves a lease negotiated by park owners, park residents, and City
officials. The operating principle should be fairness to all participants – to the tax payers, to
residents, and to park owners. The lease should be simple to understand and straightforward to
administer. Adjudication of disputes under leases should be by mediation, then arbitration. The
City might want to participate in arbitrations in order to maintain the original fairness principle
and because the City has the responsibility to represent the welfare of all citizens – residents,
park owners, and tax payers. The City would promise not to impose rent control on any park
owner using the model lease. The City would be at liberty to impose rent control on any park
owner not using the model lease.
Typical provisions, and their rationale, follow:
1) Annual Rent Increase: automatic 100% CPI plus pass-throughs
[Comment: Some jurisdictions use partial indexing, e.g. 65% CPI. This is not wise, however,
since partial indexing inevitably reduces the real value of the park and is therefore confiscatory.
Some jurisdictions use 120% CPI and are more restrictive about pass-throughs.]

2) Floor and Ceiling: 2% and 8%
[Comment: A ceiling comforts residents. A floor comforts park owners. The average annual CPI
increase in Northern California has been 3.2% over the past two decades. The average annual
CPI-Rent increase in Northern California has been 3.8% over the past two decades. The ceiling
should be higher if rents are low or in the case of pass-throughs. A global ceiling of 10% might
therefore make sense in some jurisdictions.]

3) Phase-In: automatic CPI increases are further restricted to 100% CPI from some
earlier base date.
[Comment: This provision would provide a level playing field among park owners, since owners
who raised rents overmuch in recent years would not be rewarded with further increases and
owners who exercised restraint in recent years would not be punished for their restraint. The
effect would be that park owners who had imposed above-CPI rent increases in the years since
the base date would have below-CPI rent increases for several years and park owners who
imposed below-CPI increases since the base date would have the opportunity to catch up with
inflation.]

4) Pass-throughs:
[Comment: It is wise to provide for certain pass-throughs so that park owners are not forced to
bear the burden of additional costs not in the budget at the time the lease is signed. Pass-throughs
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would be in addition to the allowed CPI increases.]
•

Capital Improvements (amortized over appropriate time period):
o New Facilities – only when approved by 51% of residents
o Improvements required by government
o Major Replacements (those costing more than $100 per space)

•

Tax Increases (e.g., property taxes on sale, or if government imposes a new tax or
fee)

5) Vacancy Increases:
•
•
•

When resident sells to new owner - up to 3% per year since last vacancy increase
When unit is vacant with no new owner, or following eviction or abandonment increase to market
When resident replaces mobilehome - no increase

[Comment: this "partial vacancy decontrol" provision would mean that all mobilehomes would
eventually receive the same vacancy increases. A mobile home selling every five years would be
allowed a 15% increase each time. In ten years, there would be a total of 30% rent increases, just
as there would be for a mobilehome that sold once in 10 years. Partial vacancy decontrol would
allow adjustments to market on vacancy but would protect against the possibility that space rent
might be increased so much that the value of the mobilehome would be significantly reduced.]

4.4 Resident Assistance (Subsidy) Programs: Other jurisdictions, believing that low incomes,
not high rents, are the problem, have instituted programs similar to the Section 8 program that
assist low income residents with their space rent. A significant advantage to subsidy programs is
that assistance is targeted to those who need assistance. Under rent control, in contrast, there is
no targeting, so that much of the rent control subsidy is wasted on people who don't need it.
Section 8 funds, in theory, are available to supplement space rent for low-income residents, but
in practice Section 8 is not a reliable source for mobilehome owners because HUD funding has
been significantly reduced by the Bush administration in Washington and because some
administering agencies apparently won't use Section 8 funds for space rents. Section 8 is
therefore not able to assist all mobilehome residents whose space rent is unaffordable.
The City of Turlock in 2007, acknowledging that income, not rents, were the problem for low
income mobilehome residents in Turlock and that Section 8 couldn't be relied on at this time,
rejected rent control in favor of a City-funded subsidy program. The program involved an
agreement by participating park owners to accept as space rent for any qualifying resident an
amount equal to the median space rent in Turlock. The City would then fund the difference
between the median rent and the rent the resident could afford (30% of verified income). In
Turlock it turned out that this program cost roughly $20,000 per year.

21

Some park owners fund subsidy programs on their own. There are park owners who have made
an explicit commitment to reserve a percentage of space rent income for assistance to low
income residents.
Another model would be a program jointly funded by the park owner and the city. Such a
program might be administered by the city in question. The advantage of a jointly funded
program is that it would require wider participation by citizens and stakeholders to address a
community problem cooperatively.
Taking Marina as an example, if the park owners agreed to donate 3% of gross rents to a subsidy
fund, and if the City agreed to match these contributions, there would be a fund of roughly
$12,000 per month that could provide rent subsidies averaging $120 per month for 100
households, roughly a quarter of all mobilehome households in Marina. The program might be
phased in, with fee payments tied to space rent increases so that park owners' net income would
not decline. Such a program would alleviate the affordability problems of the lowest income
households in Marina's mobilehome parks without disrupting the market otherwise.

4.5 Resident Purchase: There are cases in which residents have purchased their own park,
increasing their economic security significantly. An example is El Rio Mobile Home Park in
Santa Cruz. With government assistance, the residents were able in 1988 to buy their park from
the park owner for $2,000,000. The park became a cooperative. Residents pay $250 per month in
homeowner fees. Most homes in the park were manufactured in the 1950s and 1960s, and many
are fading, but homes in El Rio still sell for $50,000 to $200,000. El Rio still provides affordable
housing within a high priced community, and there is no space rent insecurity.
Acknowledging the inherent problem caused by split ownership of home and land, the State of
California enacted in 1984 the Mobilehome Park Resident Ownership Program. Administered by
the Department of Housing and Community Development (HCD), the program offers lowinterest loans to homeowner organizations and low-income park residents to help finance
conversion of mobilehome parks to resident ownership. By the end of 2006 the program had
helped fund the conversion to resident ownership in 74 parks in California.

4.6 Purchase By A Non-Profit Housing Developer: There are cases in which parks are
purchased by non-profit housing development corporations. An example is Leisure Mobile
Estates in Santa Rosa. The owner of Leisure was considering condominium conversion. He also
had a rent increase application in process before the local rent control commission. The residents
opposed the rent increase and opposed the conversion. But the residents supported purchase of
the park by Millennium Housing, a non-profit housing development corporation. Residents
agreed to a substantial space rent increase in order to make the non-profit purchase pencil-out.
Residents were confident that their long run interests were best served by the Millennium
purchase.
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4.7 Condominium Conversion (Subdivision): A recent, controversial development is the
conversion of mobilehome parks into condominium subdivisions. The Subdivision Map Act
allows property owners to subdivide a park into condominium spaces and then market the spaces
to residents and others. This has become controversial because, under current law, subdivision in
rent controlled jurisdictions would cause rent protections to lapse. The California legislature has
considered the issue and will probably consider it further. There has been and no doubt will be
extensive litigation as the rights and responsibilities of residents and park owners are sorted out
in the conversion context. Condominium conversion would presumably be less controversial in
jurisdictions without rent control. Condominium conversion, in theory, would bring a measure of
security to mobilehome residency. Conversion would not cure the affordability problem,
however, because conversion would require a substantial additional investment in order for
residents to own the land as well as their homes.

4.8 Case Study: Stanislaus County
Stanislaus County and several cities in that county have recently considered solutions to the
space rent dilemma. The processes followed and the outcomes chosen are instructive. 20
The owner of several parks in the county, Equity LifeStyle Properties (ELS), was raising rents
significantly in parks it owned in Ceres, Modesto, and Riverbank, causing considerable public
concern. A county-wide Ad Hoc Committee was formed to investigate the situation and come up
with a county-wide solution. Attorney/Planner Kenneth Baar did a series of studies. The Ad Hoc
Committee met with ELS to attempt a negotiated solution. Ultimately the Committee approved a
form of mobilehome park rent control ordinance for consideration by the County and the various
cities, but no county-wide solution was agreed upon. 21
Stanislaus County has taken no steps toward the establishment of rent control or any other
solution to the space rent dilemma.
Modesto adopted a rent control ordinance with the unusual provision that parks that executed a
Memorandum of Understanding (MOU) would be exempt from the ordinance. The MOU
specifies that all residents will be offered long term leases including moderate rent increase
limits. Space rents may rise at the CPI plus the pass-through of property taxes and capital
improvements, and by 15% on vacancy. All parks in Modesto except the ELS park have
accepted the MOU and are exempt from the ordinance. The ELS park is subject to the ordinance.
Litigation is expected. 22
Turlock has taken a completely different approach. Using redevelopment funds, the City of
Turlock adopted a subsidy program whereby space rents exceeding the residents’ affordability
limit are paid by the City. The subsidy program applies to 60 households and costs roughly
20

The information in this section is drawn largely from the July 28, 2008 memorandum “Recommendation
Regarding Mobile Home Park Space Rents” by the Ceres Mobile Home Park Ad-Hoc Committee.
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The draft ordinance was based on a draft by Kenneth Baar for the City of Citrus Heights in Sacramento County.
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The law provides that a challenge to an ordinance must be brought within a year of its initiation.
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$20,000 per year.
Riverside is considering the adoption of an ordinance modeled on the Modesto ordinance.
Unfortunately, the draft ordinance under consideration is unbalanced. It allows 100% CPI
adjustments, but allows no pass-throughs and includes rigid vacancy controls.
Ceres hired Kenneth Baar to conduct a survey and write a report on the mobilehome space rent
situation in Ceres. The Ceres Mobile Home Park Ad-Hoc Committee came to these findings in
its final report:
1. That a rent subsidy program like the program instituted in Turlock would be far more
expensive in Ceres.
2. That although redevelopment funds could be used for rent subsidies, this use of
redevelopment funds would limit or eliminate funds that could be used for the creation of
permanently affordable housing.
3. That competing priorities mean that general fund monies cannot reasonably be used for
rent subsidies.
4. That initiating rent control would likely commit the city to costs of litigation that it
cannot well afford. 23
5. That initiating rent control would stabilize rents in the future but would not roll back
rents so that they would become affordable to residents.
The Ad Hoc Committee’s final recommendation:
“Since there is no feasible ordinance or policy solution to the existing circumstances
affecting certain mobile home park residents in Ceres that the City is legally or
financially in the position of implementing, the City of Ceres Mobile Home Park Ad
Hoc Committee recommends that its activities be concluded and that the City Council
take no further action regarding mobile home park space rents for the foreseeable
future.” 24
The Ceres City Council followed this recommendation, taking no steps to assist residents with
space rent issues. Understandably, some residents were disappointed. No doubt the park owners
were relieved. Ceres' Mayor Canella was quoted as saying of the Baar report “It really showed
that [only] one park was out of line as far as the rents go. As much as I would like to help these
residents, I’m not in favor of rent control that would punish the other mobile home parks for
keeping their rents down.” 25
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The report commented that larger cities or counties can better afford rent control litigation than small cities. It is
for this reason, among others, that some stakeholders were hoping for a county-wide solution including litigation
cost-sharing.
24
Ad Hoc Committee Report, page 5.
25
The Modesto Bee, August 27, 2008.
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SECTION 5. SPACE RENTS, HOME VALUES, AND MOBILEHOME
AFFORDABILITY IN MARINA
As a first step in the investigation of mobilehome space rents in Marina, the City of Marina sent
out survey forms to mobilehome park residents and different survey forms to mobilehome park
owners, collected and collated the responses, and provided this information to consultants
Kenneth Baar and Michael St. John. 26 279 out of 396 mobilehome households responded to the
residents' survey – a fairly good response rate for surveys of this type. 27 All of the park owners
provided responses to the park owners' survey. Consultants Baar and St. John also purchased
sales data for Monterey and Santa Cruz Counties collected by the Department of Housing and
Community Development (HCD). 28 The survey responses and the sales data provided important
information, otherwise unavailable, about mobilehome rents, residents, and home values.
As to the residents' survey, the following chart shows survey responses by park.
SURVEY RESPO NSES - M ARINA M O BILEHO M E STUDY
all
senior

Cypress Square

age

spaces

X

El Cam ino

X

El Rancho

X

Lazy W heel

X

M arina Del M ar

X
TO TAL

SURVEYS

RESPO NSE

RECEIVED

RATE

87

68

78%

61

39

64%

96

61

64%

69

47

68%

83

64

77%

396

279

70%

Source: Marina Mobilehome Residents' Survey
A note about the survey response rate: The overall response rate was 70%. In the calculations
that follow, we use percentages that are computed from the survey responses on the assumption
that those who responded are representative of all mobilehome residents, but this may not be true
in all cases. There may be bias in the results due to a higher or lower response rate among
different categories of households. Readers should bear this in mind before drawing conclusions
from the survey results.
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The survey forms are attached to this report as Appendix 1 (Residents) and Appendix 2 (Park Owners).
The first mailing resulted in 173 responses. Hoping for a better response rate, the City sent out a second mailing
explaining the survey purposes more thoroughly. The second mailing brought in 106 additional responses for a total
of 279. Of these, 271 were sufficiently complete to use in the study.
28
The HCD data was purchased from Santiago Financial.
27
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5.1 Mobilehome Characteristics in Marina. The following chart sets out physical
characteristics of the homes in the five parks.

MOBILEHOME INFORMATION - MARINA MOBILEHOME PARKS
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X
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8

76

3

9.2%

87.4%

3.4%

14

47

0

23.0%
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0.0%

78

18

0

81.3%

18.8%

0.0%

40

29

0

58.0%

42.0%

0.0%

58

24

1

69.9%

28.9%

1.2%

198

194

4

50.0%

49.0%

1.0%

20.3

17.5

32.9

25.6

25.8

24.4

Source: Marina Park Owners' Survey
Cypress Square and El Camino have the highest proportion of doublewide mobilehomes.
Accordingly, homes in these two parks have the highest average square foot area. The average
age of mobilehomes is just under 25 years, with the highest average age at El Rancho and the
lowest at El Camino.
The following chart shows the year of manufacture of mobilehomes in place in Marina's
mobilehome parks. The chart has two peaks – older mobilehomes that have been there since the
park was opened, and newer, replacement mobilehomes installed in the past decade.
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5.2 Mobilehome Space Rents In Marina. The survey data indicate that the average space rent
in Marina is $434 per month. Broken down by park, average space rents are shown in the
following chart:

CURRENT SPACE RENTS - MARINA MOBILEHOME PARKS
single double
spaces

Senior Parks:
Cypress Square
El Rancho
Marina Del Mar

wide

wide

triple

rent

rent

survey

rent

avg.

wide

low

high

rents

rolls

incr.

87
96
83

8
78
58

76
18
24

3
0
1

440
310
299
349.7

500
406
468
458

463
350
351
388

471
355
344
390

3.4%
2.7%
2.0%
2.7%

61
69

14
40

47
29

0
0

407
450
428.5

500
675
588

445
608
527

439
609
524

3.6%
5.8%
4.7%

396

198

194

4

average:

All-Age Parks:
El Camino
Lazy Wheel
average:
total

weighted average

3.4%
435

Sources: Residents' and Park Owners' Surveys
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435

The range of rents ("rent low" to "rent high") was reported by park owners in responses to the
park owner survey. The actual rents were reported by residents in responses to the resident
survey ("survey rents"). Actual rents (100% sample) were also taken from rent rolls provided by
park owners ("rent rolls"). Average annual rent increases ("avg. incr.") were computed from
survey data. That the rent roll information closely matches survey information confirms that
owners and residents reported space rents correctly and that survey information is, as to space
rents, representative of the entire population.
There are two ways that we can evaluate the current space rents:
•

We can ask how space rents have changed over time

•

We can ask how space rents in Marina compare to space rents in other communities in
Monterey County

The resident survey responses provided information about space rent changes over time.
Residents indicated what rent they paid on move-in and what rent they were paying today. It
turns out that the average annual rate of rent increase at Marina mobilehome parks over the past
20 years was 3.4% for sitting tenants. Space rents charged new tenants increased by 3.1% over
the same period. 29 Meanwhile, the average annual rate of increase of rents in the San Francisco
Bay Area as measured by the Bureau of Labor Statistics (CPI-Rent) was 3.8%. 30 By this
measure, space rent increases in Marina have for the last 20 years been lower than rent increases
for apartments in Northern California. If space rents in Marina's mobilehome parks had increased
for the past 20 years at the rate that rents increased in Northern California generally, average
space rents today would be about 9% per month higher than they are at this time. Park owners'
forbearance and/or the local space rent market has worked to mobilehome residents' significant
advantage for this time period.
Viewing parks individually, average annual space rent increases for individual homeowners have
been as set out in the final column ("rent incr.") of the chart above – 3.4% for Cypress Square,
3.6% for El Camino, 2.7% for El Rancho, 5.8% for Lazy Wheel, and 2.0% for Marina Del Mar.
All except for Lazy Wheel are under the CPI-Rent rate. The higher value for Lazy Wheel no
doubt results from the large space rent increases recently imposed. Up to 2007, space rent
increases at Lazy Wheel were no higher than at the other parks.
The following graph shows the relationship just described between average space rents charged
new tenants and the CPI-Rent index.

29

That the rate of increase for new tenants is lower than the rate of increase for sitting tenants probably indicates
that park owners sometimes lower rents on vacancy.
30
The index is known as "CPI-Rent, Residential" or "Rent of Primary Residence". It is not clear from BLS
descriptive materials if mobilehome space rents are included in the index. Mainly, the index covers the rents of
apartments.
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CPI-Rent vs. Survey Rents
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As indicated, average space rents for new tenancies have increased by less over the past 20 years
than the increase in the CPI-Rent index for the San Francisco Bay Area. Space rents and the CPI
were both indexed to 100 in 1988 for purposes of this chart.
Reliable data on space rents is hard to come by, but Joan and Marshall Reeves, the managers of
El Rancho Mobilehome Park, conducted a space rent phone survey in 2004. They updated their
survey in 2008. The results are shown in the table titled "2008 Space Rent Survey – Monterey
County" included here as Appendix 3.
The Monterey County space rent survey indicates that average space rents in Marina range from
about $400 to about $500 a month, while average space rents in the county range from almost
$500 to over $600 per month. Space rents in Marina's lowest rent parks are in the $300 - $400
range. There may be park, mobilehome, or location differences that account for some part of the
gap between Marina space rents and space rents in other jurisdictions, but this information
indicates that most Marina space rents are on the low side, not the high side, of county averages.
The rents at Lazy Wheel are now near the high end of the range in the county, but there are
higher rents at some parks in Salinas, rent control in Salinas notwithstanding.
How can we understand these findings about space rents in Marina's mobilehome parks? It
appears to be the case that space rent increases in Marina, except for increases at Lazy Wheel in
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2007 and 2008, have been moderate over the past 20 years. It is also possible that the
Memorandum of Understanding (MOU) agreed upon in 2003 was overly restrictive, causing
space rents in the other parks to lag behind rent increases in Northern California generally.

5.3 Mobilehome Values in Marina. It is important that we also pay attention to changes over
time in mobilehome values. If mobilehome values decline, space rent increases may be too high
or rising too fast. If mobilehome values increase significantly, space rent increases may be too
low. (This principle is explained in Section 2.2 above.) Caution should attend the interpretation
of changes in mobilehome values because mobilehome values also fluctuate along with the entire
housing market, an effect that has been particularly evident recently. But over long periods and
averaged over many home sales, the rent-value relationship has been demonstrated in several
studies. (This too is explained in Section 2.2 above.)
Average mobilehome values as reflected in sales prices over the past 20 years are shown in the
following chart:
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Source: HCD sales data, provided by Santiago Financial
Expressing prices on a square foot basis controls for mobilehome size. No Marina mobilehome
sales were recorded in the HDC data set for 1988, 1991, or 1992. Mobilehome values in Marina
were about $30 per square foot in 1990. The per square foot value, reflected in sales prices, rose
to average more than $80 per square foot in the years 2000-2008, a two to three-fold increase
over this time period. The average sales price fell in 2007 and 2008 to about $75 per square foot.
The Survey and HCD data also allow us to record average sales prices for mobilehomes.
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AVERAGE MOBILEHOME SALE PRICES
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The survey data and HCD data show the same general pattern although they don't match very
well. It is important to bear in mind several things about this chart: The datasets are imperfect.
There are only a few data points in some years. The variance is large because some sales are of
newer mobilehomes, some older mobilehomes, some double-wide, others single-wide, some in
good condition, others in poor or even salvage (pull-out) condition. When the variance is wide,
averages are not so meaningful. Nevertheless, the data show that mobilehomes were selling in
the $20,000 - 30,000 range in the 1990s, in the $60,000 - $90,000 range in the 2000s, and that
sales prices fell in 2007 and 2008. No one knows when the real estate market will recover, or for
that matter whether it will recover fully. Real estate values tend to fluctuate in cycles. We are
clearly in a down cycle. Economic history suggests that values will cycle up again, but we don't
know when that will happen.
The HCD data were also evaluated for increase in sales price over time. For each sale, the
original sales price is also recorded. The variance is large. Some mobilehomes increased a lot in
value. Others maintained their value. A few lost value. On average, the HCD data indicate that
the values of mobilehomes in parks in Marina have increased by 6.1% per year.
During the same time period, rents in Northern California increased by 3.8% per year and the
CPI increased by 3.2% per year. Meanwhile, space rents in Marina for new tenants increased by
3.1% per year and rents facing sitting tenants increased by 3.4% per year. That mobilehome
prices increased by more than the CPI, more than the CPI-Rent index, and more than
mobilehome rents indicates that the mobilehome market has been out of balance during this time
period. Rent increases have not matched home value increases. This indicates that mobilehomes
in Marina were overvalued in the mid-2000s and may still be overvalued today.
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These relationships can be seen in the following graph.
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Sources: Residents' Survey, Bureau of Labor Statistics, HCD Price Data
This graph shows average space rents for new tenants in Marina over the past 20 years, 1988 to
2008, as reported by residents in the residents' survey (the curve with square markers). The next
higher curve (with x-markers) is the CPI, a measure of inflation, and the one above that (starmarkers) is the CPI-Rent index, a measure of inflation in apartment rents. Mobilehome values
are shown in the two jagged curves (one from the survey – triangle markers, the other from HCD
sales data – circle markers) and two curved, unmarked trend lines. All values are indexed to 100
in 1988. That the two price curves and the two smooth-curved trend lines match closely indicates
that the survey prices were accurately reported. Home values have fallen in the current downturn
and we don't know when the current downturn will end, but these data indicate that mobilehome
values in Marina have increased during the past twenty years by significantly more than the CPI,
the CPI-rent index, or space rents. 31
31

There is no curve for sitting tenants' rents because we don't have that information. We have the move-in rent, the
move-in date, and the current rents for each respondent, but we don't have the pattern of space rents during the
tenancies. See Price Increase Trend chart.

32

The key relationships can be seen more clearly if mobilehome prices, space rents, and inflation
are all turned into straight 20-year trend lines, as in the following chart.
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This is a simplified picture. One might say over-simplified. The year by year variability in rates
of increase has been removed. The lines are straight, as if the average annual increases applied
every year, which of course they didn't. But this chart is useful because it shows that the average
rent increases paid by new tenants in Marina mobilehome parks (3.1% per year) is marginally
less than the inflation rate (3.2%), significantly less than the CPI-Rent index (3.8%), and far less
than (almost exactly half of) the rate of increase in mobilehome values over the past 20 years
(6.1%). Rent increases experienced by sitting tenants (3.4%) are marginally higher than increases
in the CPI (3.2%), but less than increases in the CPI-Rent index (3.8%) and far less than the
increase in mobilehome values (6.1%). 32 These rates of increase are summarized in the following
chart:
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We can include a line for sitting tenants' rents in this chart because while we don't have year by year rents, we do
know the beginning and current rents for each tenancy, and can therefore compute average annual increase from that
information. The sitting tenant line represents the average annual rate of space rent increase for sitting tenants.
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KEY RATES OF INCREASE AFFECTING MOBILEHOME RESIDENCY IN MARINA
RATE OF INCREASE IN THE VALUE OF MOBILEHOMES

6.1%

RATE OF INCREASE IN SPACE RENTS FOR CURRENT OCCUPANTS

3.4%

CYPRESS SQUARE
EL RANCHO
EL CAMINO
LAZY WHEEL
MARINA DEL MAR

3.4%
2.7%
3.6%
5.8%
2.0%

RATE OF INCREASE IN SPACE RENTS FOR NEW RESIDENTS

3.1%

RATE OF INCREASES IN PRICES GENERALLY (THE CPI)

3.2%

RATE OF INCREASE IN APARTMENT RENTS (CPI-RENT)

3.8%

NOTES: All rates are over the past 20 years, 1988 to 2008
Rates are average annual rates of increase
Sources: Bureau of Labor Statistics, Resident Survey, HCD sales data

As explained in Section 2.2 above, there is a close (inverse) connection between rents and
mobilehome values. When rents are less than market-clearing, mobilehome values will tend to
rise. When rents are more than market-clearing, mobilehome values will tend to fall. As
explained in Section 2.6 above, it can be argued that park owners' and mobilehome owners'
investments should be treated equally. Equal treatment would mean equal increases over time.
The analysis shows, in contrast, that homeowners have been receiving a greater return on their
investments in their homes than park owners have received on their investments in the parks.
This is so because the values of mobilehomes have been increasing at 6.1% per year while the
value of space rents, which in large measure determines the values of parks, have increased, from
the park owners' viewpoint, at 3.1%.
Taking the past 20 years, it would appear that space rent increases overall have been too small,
allowing mobilehome values to grow more than they would in a balanced market. If space rents
were to increase at a slightly faster rate, the rate of increase in mobilehome values would
presumably fall, and the balance between home owners and park owners would be restored.
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5.4 Mobilehome Residents in Marina
The residents' survey asked a number of questions about mobilehome residents. Some of this
information, together with information from the U.S. Census, is portrayed in the following chart:

Dem ographic C om parisons
70.0%

60.0%

50.0%

40.0%
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Em ployed (% )

M arina M obilehom e Park
Survey (2008)

37.2%

22.7%

41.0%

City of M arina (2000)

14.7%

12.1%

46.8%

County of M onterey (2000)

17.1%

11.3%

54.7%

State of California (2000)

18.4%

14.0%

57.5%

Sources: Residents' Survey, 2000 Census Data
Survey and Census data indicate that a higher percentage of Marina mobilehome park residents
are elderly than residents of Marina, Monterey County, or California. 33 This is to be expected,
since three of the parks are senior parks reserved for older residents.
Survey and Census data indicate that a higher percentage of Marina mobilehome park residents
have very low incomes (under $15,000 per year) than households in Marina, Monterey County,
or California.
33

The Census data here and elsewhere in this section comes from Tables DP2 (Selected Social Characteristics), DP3
(Selected Economic Characteristics), and DP4 (Selected Housing Characteristics), available on-line from
Census.Gov.
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Assuming that those reporting are representative of all residents, 41% of Marina's mobilehome
residents appear to be employed – a percentage not far below the percentage for Marina,
Monterey County, and California.
Employment data is presented in greater detail in the following chart:

EMPLOYMENT STATUS OF MARINAMOBILEHOME RESIDENTS
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PERCENT

El Rancho

X

96

67

PERCENT

Marina Del Mar

X

83

78

PERCENT

All-Age Parks:
El Camino

X

61

76

PERCENT

Lazy Wheel

X

69

94

PERCENT

All Parks:

396
PERCENT

406

RETIRED

NOT
WORKING

10

6

67

8

11.0%

6.6%

73.6%

8.8%

7

6

51

3

10.4%

9.0%

76.1%

16

14

45

20.5%

17.9%

57.7%

4.5%
3
3.8%

36

15

8

17

47.4%

19.7%

10.5%

22.4%

38

14

17

25

40.4%

14.9%

18.1%

26.6%

107

55

188

26.4%

13.5%

46.3%

56
13.8%

Source: Residents' Survey
As indicated in the employment status chart, employment status varies significantly by park,
with high rates of retirement in the senior parks and high rates of full time employment in the allage parks. 34
Incomes of mobilehome residents are shown in the following chart:

34

The numbers of respondents exceeds the number of spaces in some parks because some households have more
than one working adult.
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Park
Cypress Square
El Camino
El Rancho
Lazy Wheel
Marina del Mar
Totals

Park
Cypress Square
El Camino
El Rancho
Lazy Wheel
Marina del Mar
Totals

Income Categories of Resident Households (number of households)
Under $15,000 - $20,000 - $30,000 - $40,000 - $50,000 - $75,000 or
$15,000
$19,999
$29,999
$39,999
$49,999
$74,999
more
18
4
19
11
4
7
2
5
1
4
8
10
9
0
10
11
16
6
2
3
1
8
3
11
12
4
5
0
16
7
21
8
3
1
1
57
26
71
45
23
25
4

Total
65
37
49
43
57
251

Income Categories of Resident Households (percentages)
Under $15,000 - $20,000 - $30,000 - $40,000 - $50,000 - $75,000 or
$15,000
$19,999
$29,999
$39,999
$49,999
$74,999
more
28%
6%
29%
17%
6%
11%
3%
14%
3%
11%
22%
27%
24%
0%
20%
22%
33%
12%
4%
6%
2%
19%
7%
26%
28%
9%
12%
0%
28%
12%
37%
14%
5%
2%
2%
23%
10%
28%
18%
9%
10%
2%

Total
100%
100%
100%
100%
100%
100%

Source: Residents' Survey
Assuming that the survey responses portray the mobilehome park population accurately, many
resident households of Marina's mobilehome parks have low and very low incomes. Only 12%
report household income above $50,000. Fully 23% of responding residents report household
income under $15,000. 61% of all mobilehome park residents have incomes under $30,000 per
year. By any measure, these residents are income-challenged. It is fully understandable that
residents would be concerned about increases in the cost of food, medical care, space rents, and
other necessities. Even a modest space rent increase, medical event, or other unexpected expense
would make a major dent in the budget of a household earning less than $30,000 per year.
The survey included other information about mobilehome residents summarized in the following
chart:

RESIDENT INFO RM ATIO N - M ARINA M O BILEHOM E PARKS
HOUSEHO LDS RESIDENTS AVERAG E
SPACES

REPO RTING

REPO RTED

HH SIZE

AVERAGE

% W ITH

AVERAG E

AG E

CHILDREN

TENURE

Senior Parks:
Cypress Square
El Rancho
M arina Del M ar

87
96
83

67
55
64

96
75
86

1.4
1.4
1.3

70
71
68

1%
0%
0%

11.2
11.2
13.6

All-Age Parks:
El Cam ino
Lazy W heel

61
69

38
47

101
132

2.7
2.8

50
49

28%
38%

10.0
13.6

All Parks (Total):

396

271

490

1.9

61.6

Source: Residents' Survey
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11.9

The average household size among households responding to the survey is just under two
persons. This varies by park, with the senior parks having more residents living alone and the
family parks having more household members. About a third of the households in the two all-age
parks have children present. The average length of time that residents have occupied their
mobilehome is about 12 years.
The resident survey also asked for information about mortgages.

MORTGAGE STATUS OF MOBILEHOME OWNERS
Park Name

Park
Type

Homes
Owned
Free &
Clear

Total
Mortgage
All Cash On
Units in
Paid Off
Purchase
Sample
Later

% Homes
Owned Free
& Clear

Senior Parks:
Cypress Square
El Rancho
Marina del Mar

SENIOR
SENIOR
SENIOR

66
53
59

49
42
28

5
1
14

54
43
42

81.8%
81.1%
71.2%

All-Age Parks:
El Camino
Lazy Wheel

FAMILY
FAMILY

37
46

9
22

2
6

11
28

29.7%
60.9%

261

150

28

178

68.2%

All Parks (total):

Source: Residents' Survey
The mortgage status of mobilehome residents differs significantly by park. More than threequarters of residents in the senior parks own their homes free and clear, whereas the free and
clear rate is lower for the family parks.

5.5 The Affordability of Space Rents in Marina's Mobilehome Parks
The federal government says that apartment rents exceeding 30% of household income are
"unaffordable". The figure 40% is sometimes used by others. The 2008 draft Housing Needs
Assessment for the City of Marina indicates that 23% of owner-occupant households and 33% of
renter-occupant households in Marina pay more than 35% of available income for their
housing. 35 Since we need to identify an upper limit, not a standard, I will use the 40%
affordability limit in this analysis.
The presence or absence of mortgage obligations affects the affordability of mobilehome
residency significantly. Mobilehome residents are therefore broken into two groups in the
following chart – those with no mortgage and those with a mortgage.

35

"Housing Needs Assessment", chapter 2 of draft Housing Element, December 2008, Table 2-25, page 2-17.
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Mobilehome Owned Free and Clear
Park Name
No. of MHs
Cypress Square
El Camino
El Rancho
Lazy W heel
Marina del Mar
Total / Avg.

45
13
21
16
30
125

Percent MHs
With
Mortgage
Paid Off
86.5%
43.3%
84.0%
61.5%
83.3%
74.0%

Avg. rent
$475
$433
$347
$606
$342
$429

Avg. income
$27,544
$32,731
$24,810
$29,812
$23,283
$26,892

Avg. Gross
Rent as % of
HH income
34.4%
24.1%
25.3%
39.5%
29.2%
31.2%

Mobilehomes With Mortgages
Park Name
No. of MHs
Cypress Square
El Camino
El Rancho
Lazy W heel
Marina del Mar
Total / Avg.

7
17
4
10
6
44

Percent MHs
With
Mortgages
13.5%
56.7%
16.0%
38.5%
16.7%
26.0%

Avg. rent
$460
$452
$359
$653
$405
$486

Avg. income
$53,214
$47,500
$40,000
$42,500
$29,833
$44,182

Avg. Housing
Cost as % of
HH income
37.4%
40.4%
32.7%
49.3%
41.5%
41.4%

Source: Residents' Survey
These summaries indicate that mobilehome residents with no mortgage are, on average, able to
afford their housing payments. Mobilehome owners with mortgages have more income, on
average, than mobilehome owner with no mortgage. Nevertheless, mobilehome residents paying
a mortgage are paying relatively high percentages of their incomes for housing costs. Using the
40% affordability standard, housing costs are unaffordable for roughly half of all mobilehome
owners with a mortgage. For the other half of the with-mortgage group, and for roughly threequarters of the no-mortgage group, housing costs are affordable, by the 40% affordability
standard.
If housing costs are unaffordable for 50% of those with a mortgage and 25% of those with no
mortgage and considering that 68% have no mortgage and 32% have a mortgage, housing costs
are unaffordable for roughly 33% of mobilehome resident households in Marina, or about 131
households. 36
What would it take to address this problem? Following the 40% affordability principle, it would
appear that the entire problem could be handled by roughly $15,000 per month, an amount that
would allow subsidies averaging $115 per month for those meeting the affordability limit.

36

(.32*.5+.68*.25) = .33. These calculations are based on survey data, and on averages, and are therefore only
rough estimates. The results are indicative of what may be true for mobilehome households, but there would have to
be confidential, case by case investigations to determine more precisely the affordability issues among residents of
Marina's mobilehome parks.
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5.6 The Availability of Affordable Housing in Marina
Unlike some jurisdictions in California, Marina has a varied supply of relatively affordable
housing. Mobilehomes themselves are relatively affordable in Marina. Both mobilehome prices
and space rents are moderate as compared with mobilehome prices and space rents in other
communities in Northern California. A two-bedroom mobilehome can be purchased in Marina
for $40,000 to $80,000 with a monthly rent of about $550. Imputing the annual cost of the home
at 8%, and adding estimates of taxes and insurance, a home in a Marina mobilehome park might
cost between $1,200 and $1,500 per month. If the home is paid in full, as many are, the monthly
cost of mobilehome park residency might be between $600 and $800 per month. These ranges
are relatively affordable, considering the cost of housing in Northern California.
But mobilehomes are not the only affordable housing option. Apartments are also relatively
affordable in Marina. One-bedroom apartments rent in Marina for $850-$1,000 per month. Twobedroom apartments in Marina rent for $1,100 to $1,400 per month. 37 Signs for vacant
apartments abound, indicating an active market. Single-family homes were relatively expensive
until the mortgage crisis, but homes are said to have dropped in value by something like 40%.
Some are now available as rentals. There are therefore several different relatively affordable
home choices in Marina – single-family homes, apartments, and mobilehomes.
The phrase "relatively affordable" means "affordable as compared to housing alternatives
elsewhere in Northern California". Whether a particular home, apartment, or mobilehome is
affordable to a particular household depends on household income. An affordability problem
stemming from low income is an income problem, not a housing problem. Housing, however
affordable, cannot be expected to compensate for low or very low incomes. Communities have to
decide what they can and should do to alleviate the affordability problems of very low income
residents. In making these choices, communities should be clear about the source of the problem.
The Proforma Tenure Cost Comparison chart on the following page gives a rough idea of the
costs of typical mobilehome, apartment, and single-family home residency in Marina. The costs
of mobilehome residency were taken from survey responses. The costs of single-family home
and apartment residency are estimates based on interviews and the draft Housing Element.

37

City of Marina, "Housing Needs Assessment", Table 2-19.
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PROFORMA TENURE COST COMPARISONS
Mobilehome

Single Family Home

Apartment

HOME VALUE
MORTGAGE
PROPERTY TAXES
INSURANCE
RENT

80,000
533
67
22
550

350,000
1,896
292
97
0

0
0
0
1,100

TOTAL COST
With Mortgage:
No Mortgage:

1,172
639

2,285
389

1,100

REQUIRED INCOME
With Mortgage:
No Mortgage:

35,167
19,167

68,542
11,667

33,000

ASSUMPTION: 2-BEDROOM IN EACH CASE
AFFORDABILITY LIMIT: RENT = 40% INCOME

Source: Residents' Survey, Interviews
The affordability estimates are based on housing costs being up to 40% of available income. This
is higher than the HUD standard – 30% - but matches reality on the ground. The fact is that many
California households do spend 40% or even 50% of their available income on housing. In the
case of mobilehomes, the monthly cost may be little more than the rent because the home may be
paid in full. In the case of single-family homes, the monthly cost may be lower still if the home
is owned free and clear, since there is no rent.
These calculations indicate that 2-bedroom apartments in Marina are affordable to a household
having a combined family income of $33,000 (or more); that a modest 2-bedroom single family
home in Marina would be affordable to a household having a combined family income of
$69,000 if they are paying a mortgage, or $12,000 if the home is owned free and clear; and that a
typical 2-bedroom mobilehome in Marina would be affordable to a household earning $35,000 if
there is a mortgage, or $19,000 if the home is paid for.
These calculations indicate that mobilehome residency is affordable to some households,
especially when the home is paid for. The calculations also indicate that other tenure choices
may be affordable as well. In particular, the most affordable housing arrangement is a single
family home owned free and clear. The calculations also indicate that even when mobilehomes
are owned free and clear, there is an affordability problem for residents having very low
incomes.
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6. CONCLUSIONS AND RECOMMENDATIONS
6.1 Answers to Questions Posed at the Beginning of this Report
1. Are mobilehome space rents in Marina too high, too low, or about average?
Except for the rents at Lazy Wheel, the space rents in Marina are moderate. They are
lower than average space rents in Monterey County, have increased at close to the
inflation rate, and have increased by less than apartment rents in Northern California
over the past 20 years. The rents at Lazy Wheel did increase sharply in 2007 because of
the sale/purchase of the property. It would therefore be appropriate for rents at Lazy
Wheel to remain close to their current levels for several years. Other than Lazy Wheel,
the park owners have been unnecessarily restrained in the rent increases they have
imposed in the past several years. It would therefore be appropriate if rents at other
parks in Marina were to increase gradually to close the gap with market rents elsewhere
in the county.

2. Is there a problem about space rents that the City of Marina should address?
No. There is an income problem for some mobilehome residents, but there is no
problem with space rents per se. Space rents in Marina are lower than they might be in
the case of El Rancho, El Camino, Cypress Square, and Marina Del Mar. Space rents at
Lazy Wheel are at the top of the local market and should therefore remain fixed or
increase only moderately for several years. There is, however, insecurity about space
rents and mobilehome values that might be addressed through a renewed MOU or
model lease program.
No one likes rent or price increases, but inflation is a reality we cannot change. The cost
of housing, like the cost of gas, food, and most other necessities, does increase over
time. As much as we might want to, there is nothing the City of Marina or any of us can
do to stop or slow inflation. Attempts to ignore, contradict, or legislate against inflation
are doomed to failure.

3. Are the prices at which mobilehomes are selling in Marina reasonable,
considering the overall market?
Mobilehome values, overall, have increased by more than the CPI and by more than
space rents over the past 20 years. Mobilehome prices are influenced by the overall real
estate market as well as by space rents. In the late 1990s and into the 2000s there was a
bubble in housing prices generally that contributed to increases in the prices at which
mobilehomes in Marina sold. The bubble burst in 2007-2008 and prices of
mobilehomes declined, just as prices of single family homes and condominiums
declined. Nevertheless, there is an active market in mobilehomes at prices significantly
greater than purchase prices in the 1990s and before.
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4. Is there an actual or perceived problem that rent control might address?
There certainly is a perceived problem, but it is unclear that there is an actual problem.
Rent control would be a mistake, for reasons outline in Section 3.1. There are other
solutions that would be far less divisive and far more cost-effective, as outlined in
Section 4.

5. Has something changed from the situation that has prevailed in Marina and
surrounding communities, without rent control, for many years?
No. Nothing fundamental has changed. The mobilehome market in Marina works today
much as it has worked for a half century. What has changed in some communities is
that land values continue to increase by more than inflation and that the real estate and
financial markets are currently in turmoil. As land value increases, the pressure on
scarce urban and coastal land increases, driving the costs of housing higher. At present,
the market is in a downturn and financing is harder to secure. Nevertheless, nothing
fundamental has changed. Mobilehome sales are active, the real estate turmoil
notwithstanding. Mobilehomes continue to provide relatively affordable housing for
Marina mobilehome residents as they have for 50 years.

6. Are park owners in any way exploiting the captive nature of the mobilehome /
mobilehome park relationship?
There is no evidence that park owners are exploiting the captive nature of the
mobilehome / mobilehome park relationship. To the contrary, park owners (other than
the owner of Lazy Wheel) have increased space rents less than they might have,
considering inflation and the market generally. At Lazy Wheel the average annual rate
of rent increase over the last 20 years (5.8%) matches closely the average annual rate of
increase in mobilehome values over this time period (6.1%). In the other parks, over
this 20 year period, increases in mobilehome values have exceeded increases in space
rents and increases in goods and services generally, as measured by the CPI and CPIRent.

7. Are mobilehome residents more financially challenged than homeowners or
apartment dwellers in Marina?
Some mobilehome residents have low and very low incomes, but many of Marina's low
and very low income residents live in apartments, not mobilehomes. Some low and very
low income residents live in single family homes. Space rent control would obviously
not help low or very low income residents who live in apartments or single family
homes.
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Mobilehome rent control would subsidize mobilehome residents irrespective of income
level and without consideration of need. A subsidy program, on the other hand, would
target subsidies to those most in need of assistance. Section 8 subsidies are available to
some very low income apartment residents.

8. Is it possible or likely that space rents in Marina would increase significantly in
the foreseeable future as they have in some surrounding communities?
It is both possible and likely that space rents in Marina will continue to increase at or
near the inflation rate for the foreseeable future. Considering the need for infrastructure
improvements in the parks and considering the fact that space rents have not kept up
with inflation at some parks, space rents will have to increase during some periods by
more than the inflation rate whether or not there is rent control. It is not likely, however,
that space rents in Marina will be increased to the levels prevailing in the luxury parks
in Castroville and Santa Cruz.

9. How do mobilehome parks fit into Marina's plans for future development,
including plans for creating and preserving affordable housing?
Contrary to a stated intention in the 2004 Housing Element, Marina seems poised to
approve thousands of new housing units in several major new developments in the city
without allocating any land for new mobilehome park development. In accordance with
another section in the Housing Element, Marina seems poised to re-zone existing
mobilehome parks so as to lock in the present mobilehome use for Marina's five
mobilehome parks. It is not clear, however, that mobilehome use matches the City's
vision for the downtown redevelopment area. It is possible that locking in the
mobilehome zoning would be counter-productive in long run planning terms.

10. What might be the effects of rent control on residents, park owners, taxpayers,
and the City of Marina?
Rent control has side effects that are not obvious before these programs are initiated.
Parks under rent control tend to become run down. Public discourse in cities with rent
control tends to be dominated by pro-rent-control and anti-rent-control factions. Rent
control routinely causes protracted litigation. Rent control is also expensive in other
ways, diverting civic energy from projects and programs that can truly help residents
and advance a city's goals to a program that does no more than shift income and assets
from one group (park owners) to another (park residents) without helping those most in
need of assistance (very low income residents).

11. How do the costs of mobilehome residency compare to the costs of living in a
single family home or an apartment in Marina?
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Mobilehome residency is one among several affordable housing options in Marina.
Depending on whether there is a mortgage or the home is owned free and clear,
mobilehome, single family home, or apartment living may be the least-cost housing
arrangement.

12. Are there alternative programs that might balance the market and address
financial insecurity more effectively than rent control?
Yes. A program involving a memorandum of understanding, a model lease, and rent
subsidies for low income residents would be a better alternative than rent control.

13. Are there mobilehome residents for whom paying space rent is a financial
burden?
Yes. There are some mobilehome residents whose incomes are very low. For these
residents, space rent increases would be burdensome. Indeed, for these residents, even
current rents are burdensome. It is noteworthy that, for these residents, a subsidy
program would be far more useful than rent control. Rent control might decrease the
rate of future space rent increases, but rent control would do nothing to assist low
income homeowners with space rent burdens right now.

6.2 RECOMMENDATIONS


That the City sponsor a transparent, inclusive process involving all stakeholders in
order to work out a cooperative solution to residents' insecurity regarding mobilehome
space rents and mobilehome values.



That the City, mobilehome park owners, and mobilehome park residents explore the
possibility that a renegotiated memorandum of understanding (MOU) and model lease
program would bring lasting stability and genuine balance to the Marina mobilehome
market.



That the City abandon the proposal to re-zone mobilehome parks and continue to seek
locations for additional mobilehome park space outside the downtown revitalization
project area.



That the City cover the administrative costs and consider making a matching
contribution to a rent subsidy program otherwise funded by park owner contributions
of 3% of gross space rentals, in order to address the income needs of the lowest-income
mobilehome park residents.
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APPENDIX 1
SURVEY OF MARINA MOBILEHOME PARK RESIDENTS
(if a question is not applicable - write “N/A”)
1. In what year was your mobilehome manufactured?

____

2. What type of mobilehome do you live in? (check one)

3. What are the dimensions of your mobilehome?

Singlewide _____
Doublewide _____
Triplewide _____
Length______ Width_____

4. In what year did your household move into the mobilehome?

____

5. Before you moved into the mobilehome park where did you live?______________
city
state
6. Before you moved into the mobilehome park where did you reside?
apartment rental unit ___
house you rented
___
house you owned
___
condominium you owned ___
another mobilehome park ___
other (please describe)
___
_____________________
7. What was the monthly space rent when your household
moved into the mobilehome that you now live in?
8. What is your current monthly space rent?

_______
$ ________

9.What utilities do you pay for in addition to the space rent? (check those that apply)

Gas____ Electricity____ Water ____ Sewer____ Garbage____
Other (list) _____________________________________
10. Does your household own or rent the mobilehome?
(the home, not the space)

11. What was the purchase price of your mobilehome?
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Own ____
Rent ____
$_______________

12. Did you pay in full (all cash) for your mobilehome?

YES______

13. If you did not pay all cash, how much was your downpayment?

NO_______

$________

14. What is the total mortgage now due on your mobilehome, if any?

$________

15. What are your monthly mortgage payments, if any?

$________

16. Including yourself, how many persons live in your mobilehome?

____

17. Please fill in the following information about the adults (persons 18 or older) in
your household
Household
Member #1

Household
Member #2

Household
Member #3

Household
Member #4

Age
Employed
Full-time
Employed
Part-time
Not
working
Retired
18. What are the ages of any children in your household?
Child #1______

Child #2______

Child #3_______

Child #4_______

19. What was the total income of your household in 2006 before taxes?

(please include income from all sources including social security, pension, interest,
dividends, and any public assistance)
under $15,000
$15,000 - $19,999
$20,000 - $29,999
$30,000 - $39,999
$40,000 - $49,000
$50,000 and above

____
____
____
____
____
____
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APPENDIX 2
MOBILEHOME PARK OWNER SURVEY
1. Park Name ___________________________________
2. Name of Contact ______________________
3. Phone Number

____________________________

4. In what year was the park built?

_____

5. How many mobilehome spaces are in the park?

_____

6. How many spaces are occupied by:
Singlewide mobilehomes

_____

Doublewide mobilehomes

_____

Triplewide mobilehomes
7. What is the average rent for occupied spaces?

_____

_______

and/or describe the ranges of rents
__________________________________________________
__________________________________________________
__________________________________________________

8. What is the rent for incoming purchasers of mobilehomes?
9. Does the park offer lower rents for low income tenants?
If yes, please describe the park policy
_____________________________________________
_____________________________________________
_____________________________________________
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____
____

10. How many residents have entered into leases of one year or more? _____

11. Are incoming residents required to enter into a lease?
a. If yes, what is the length of that lease?

_____
____

12. What are the requirements for mobilehomes that are moved
into the park - size, age,condition etc.
_____________________________________________________
_____________________________________________________

13. Does the park own any mobilehomes?

______

a. If yes, how many?

______

b. Is the park selling or renting those homes

______

c. If the spaces are rented, what is the rent
Including the space and mobilehome rent?

______

14. When did the current owner purchase the park?

______

15. How many spaces are covered by leases of more than one year. _____

If the park has a standard lease please provide a copy
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APPENDIX 3
2008 SPACE RENT SURVEY - MONTEREY COUNTY
LOCATION

PARK

Castroville

Monte Del Lago

RENT

NO. OF

BASE RENT

BASE RENT

CONTROL

SPACES

LOW

HIGH

NO

310

985
985

King City

Pine Canyon

NO

123

255
255

Marina
Marina
Marina
Marina
Marina
average

Cypress Square
El Cam ino
El Rancho
Lazy W heel
Marina del Mar

NO
NO
NO
NO
NO

92
62
97
69
83

NO
NO

Prunedale
Cabana
Prunedale
Ponderosa Oaks
average

NO
NO

Salinas
Salinas
Salinas
Salinas
Salinas
Salinas
Salinas
Salinas
average

YES
YES
YES
YES
YES
YES
YES
YES

Lam plighter
Cal-Hawaiian
Alisal
Mid-Town
La Canada
Rancho Salinas
Village
Del Monte

440
407
310
550
299

40
104

475
370

49
60

550
465

250
157
82
80
119
137
118
64

NO
NO
NO

600
455
383
575
424
528
350
350

98
47
59

750
755
740
600
571
570
475
450
614

480
400
355
412

total spaces

550
575
563

458

Soledad
Soledad
Soledad
Nielsen's
Soledad
Santaelena
average

495
405
450

508

NO
NO
NO

500
500
406
650
468
505

423

Seaside
Seaside
Seaside
Green Parrot
Seaside
Trailer Terrace
average

280
280

401

Moss Landing Trail's End
Moss Landing Moss Landing
average

1135
1135

30
27
100

635
400
410
482

411
265
200

461
265
200

292

309

496

611

2457

weighted average
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The Right to Sell the ''Im''mobile
Manufactured Home in Its Rent
Controlled Space in the "Im"mobile
Home Park: Valid Regulation
or Unconstitutional Taking?*
Kenneth K. Baar**
Attorney, Urban Planner, Berkeley, California;
Ph.D., University of California-Los Angeles, 1989;
M.A., University of California-Los Angeles, 1983;
J.D., University of California, Hastings College of Law, 1973;
B.A., Wesley an University, 1969.

I. Introduction
In the United States, the ownership of mobilehomes on rented
spaces within mobilehome parks is a widespread form of tenure.
Presently, over two million dwelling units in the United States are
in this form of tenure.1 Most of these units are the primary residences
of their owners.2 A substantial portion of the units are concentrated

in Florida and California. Florida has 418,352 mobilehome spaces
in 2769 mobilehome parks.3 California has 377,149 spaces in 5817

*In January 1992, the U.S. Supreme Court held a hearing in a case that raises the
issues that are the subject of this article. This article was submitted in the fall of 1991.

**The author gratefully acknowledges the assistance of Kathleen P. Reilley and
Timothy Lee. The research for this article was supported in part by the Golden State

Mobilehome Owners League.

1. The 1990 census contains data on the total number of mobilehomes, but does
not indicate what percentage of the homes are in mobilehome parks. Some states compile

data on the number of mobilehome park spaces.

One source estimated that in 1974 there were 1.6 million mobilehomes in mobilehome

parks. Arthur D. Bernhardt, Building Tomorrow: The Mobile/Manufac
tured Housing Industry 217 (1980) (Project Mobile Home estimate).

Current data for California, Florida, Michigan, and Ohio indicate the number of
mobilehome park spaces are about fifty percent above the 1974 estimates made by
Project Mobile Home. For current data, see infra notes 2-5.
2. E.g., in California, three percent of the mobilehome spaces in mobilehome
parks are rented by persons who live elsewhere. California Department of Housing

and Community Development, Mobilehome Parks in California 17 (1986).
3. State of Florida, Final Report of the Mobile Home Study Commission
(Vol. I), at 57, 59 (June 1990).
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parks.4 Michigan and Ohio each have over 100,000 spaces in mo
bilehome parks.5
Mobilehomes usually range in size from 500 to 1500 square feet,6
which is typically the size of an apartment or two bedroom house.
The cost of new mobilehomes, including moving and set up costs,
is in the range of $30,000 to $50,000.7 These expenses are in addition

to monthly mobilehome park space rents.
While these homes are called "mobile" in fact, they are a form of
immobile prefabricated housing that has been constructed in a factory
and transported to its site.8 The cost of moving these structures and
setting them up in their spaces is substantial.9 (Costs for set up and
associated improvements for such items as the cement foundation, car

ports, steps, porches, and landscaping are typically in the range of
$5000 to $15,000.) Furthermore, in metropolitan areas with tight hous
ing markets a virtual absence of vacant spaces in mobilehome parks

makes it impossible to move them even if moving costs were not a
consideration. When mobilehome owners move they sell their mo

bilehomes "in place."

4. California Department of Housing and Community Development, Di

vision of Codes and Standards Summary of Mobilehome Park Statistics, Aug.

28, 1990. The data segregates the count of mobilehome lots and recreational vehicle
lots; however, it does not indicate what portion of the parks have only recreational

vehicles. Id.

Most of the mobilehome spaces are in southern California. The major counties
have the following number of spaces: Los Angeles?52,142; San Diego?42,351;

Riverside?34,659; San Bernadino?31,408; Orange?30,803. Id.

5. Michiganhas 122,489 spaces. Kate Warner, Social and Economic Impacts
of Mobile Home Parks 5 (1987). Ohio has 108,499 spaces. Telephone conference

with staff, Ohio Department of Health (1991).
6. See infra notes 60-67 and accompanying text.
7. In 1989, the average price of single-wide mobilehomes was $19,200 and the

average price of double-wides was $34,800. Manufactured Housing Institute,
Quick Facts 1990/91. These amounts do not include set up costs. Id.

8. "98 percent of these homes make only one trip?from the factory or showroom

to the installation site." Jonathan Sheldon & Andrea Simpson, Manufactured

Housing Park Tenants: Shifting the Balance of Power i (1991). Only about

three percent of all mobilehomes are relocated from one park to another. Werner Z.
Hirsch & Joel G. Hirsch, Legal-Economic Analysis of Rent Controls in a Mobile Home

Context: Placement Values and Vacancy Decontrols, 35 UCLA L. Rev. 399 (1988).

In 1980, the Department of Housing and Urban Development proposed that ' 'the term
mobile home be changed to manufactured housing in all federal law and literature. '' 46

Fed. Reg. 41,708-10 (1980) (amending 24 C.F.R. pts. 3280, 3282, 3283). However,

' 'mobilehome' ' is stil the standard term in state and local legislation and common usage.

In 1991, a federal circuit court of appeals declared: "The mobile homes themselves
really aren't [mobile]." Azul Pacifico, Inc. v. City of Los Angeles, No. 90- 55853,
1991 WL 224528 (9th Cir. Nov. 1, 1991) (petition for rehearing pending).
9. See infra discussion accompanying notes 91-94.
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In areas with tight housing markets, mobilehomes in mobilehome
park spaces are quite valuable,10 while mobilehomes without a space
are virtually worthless. As a practical matter, mobilehomes and mo
bilehome owners are thus completely dependent on the right to keep the
mobilehome ' 'in place' ' and are captive to park owners' rents and other

regulations.
The principal attractions of ownership of mobilehomes in mo
bilehome parks are its relatively low cost compared to single-family
dwellings and condominiums (while still offering the characteristics of
a detached structure), and the organization of mobilehomes into small
tightly knit social communities.11

On the other hand, mobilehome ownership in mobilehome parks
presents special problems. Because mobilehome park spaces and mo
bilehomes constitute a package of complementary goods with interde
pendent values, the interests of mobilehome owners and park owners
are in direct opposition. The higher the space rent the lower the mobile

home value and vice versa. Mobilehome owners desire to preserve
their investments and the affordability of their homes while parkowners
desire to maximize their return on the underlying land.12
Mobilehome space rent controls and legislation granting mobilehome
owners the right to sell their mobilehomes in place became widespread
in response to concerns about mobilehome owners' interests. Approxi
mately seventy California cities have adopted mobilehome space rent
controls.13 Other states with municipal mobilehome space rent ordi
nances include New Jersey and Massachusetts.14 Florida recently en
acted legislation which authorizes courts to refuse to enforce "unrea
sonable" mobilehome space rents,15 but it does not permit municipal
rent control ordinances except upon a finding of grave emergency.16 In

10. In California, mobilehome prices ranging from $50,000 to $100,000 are stan

dard.

11. See infra discussion at notes 30-87.

12. A survey of mobilehome park owners and mobilehome owners in Los Angeles
indicated that, on the average, mobilehome owners have triple the investment of park

owners in their spaces. City of Los Angeles, Rent Stabilization Division, Com

munity Development Department, Rental Housing Study: Mobilehome
Parks Under Rent Stabilization 11, 33 (1985).

13. This estimate is based on the author's interviews with mobilehome owner

attorneys and public officials in 1990 and 1991.
14. Interviews with mobilehome owner representatives in New Jersey and Massa

chusetts (Summer 1991).

15. Fla. Stat. ch. 723.033 (West Supp. 1991).
16. Fla. Stat. ch. 125.0103 (West Supp. 1991).
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each of these states, mobilehome owners have the right to sell their

mobilehomes in place.17
A critical element of many mobilehome space rent control ordinances
has been that they do not contain' 'vacancy decontrol" provisions which

permit unlimited rent increases upon changes in ownership of a mo
bilehome when it is sold in place in a mobilehome park. Instead, they

contain "vacancy controls."
In the absence of restrictions on rent increases upon a sale of a
mobilehome in place, a park owner may capitalize the mobilehome
value into the rent. If the rent becomes exorbitant the mobilehome
cannot be sold to anyone else or can only be sold at a reduced price.
On the other hand, when rents are restricted upon sale, the mobilehome
owner may capitalize a portion of the land value into the value of the

mobilehome.

In the past four years, the constitutionality of "vacancy control"
provisions in mobilehome space rent regulations has been brought into

serious question. Two U.S. circuit courts of appeals have overruled
dismissals of complaints which contained allegations that mobilehome
rent controls with vacancy controls constitute a physical taking when
combined with regulatory schemes which give the mobilehome owner
the right to sell the mobilehome in place.

In the leading case, Hall v. Santa Barbara the U.S. Court of

Appeals for the Ninth Circuit ruled that ordinances which grant mo
bilehome owners the right to sell their mobilehomes in their rented
park space at a regulated "reduced" rent may effectuate a permanent
physical invasion, by virtue of the fact that they transfer a permanent
possessory interest from the park owner to the mobilehome owner.19
Subsequently, the Supreme Court denied a petition for hearing, thus
leaving the ultimate validity of HaWs legal conclusions unresolved.20
As a result of the Hall decision, most of the California cities with
mobilehome rent controls have adopted vacancy decontrols in order to
avoid suits for damages.21 In some parks, owners have instituted large
rent increases in space rents upon changes in mobilehome ownership

17. Fla. Stat. ch. 723.058 (West 1991); N.J. Stat. Ann. ? 46:8C-3 (West

1991); Mass. Gen. Laws Ann. ch. 140, ? 32M (West 1991).
18. 833 F.2d 1270 (9th Cir. 1986), cert, denied, 485 U.S. 940 (1988).
19. See id. at 1278.
20. City of Santa Barbara v. Hall, 485 U.S. 940 (1988).

21. This conclusion is based on comments by municipal attorneys and the author's
review of numerous local ordinances.
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(e.g., $100 to $300 per month).22 According to mobilehome owners
and brokers, the vacancy decontrols have caused mobilehome owners
to experience severe problems and/or losses of equity in selling their
mobilehomes.23 Also, the viability of investment in mobilehome owner
ship has been brought into question by the potential of unlimited rent
increases upon sale of the investment.24
In 1990, a federal circuit court of appeal in New Jersey adopted the
reasoning of Hall in Pinewood Estates v. Barnegat Township Leveling
Board.25 In 1991, two other circuit courts of appeals panels, which
included the judge who authored the Hall decision, followed its reason
ing.26 However, apart from these decisions, federal and state courts
have consistently rejected the view that mobilehome space rent controls
constitute a physical taking. Since October 1990, five California appel
late court panels have declined to follow its reasoning on the ground

that it is not persuasive.27 Furthermore, federal courts that have been
bound by Hall, which have not included the author of the Hall opinion
on its panel, have criticized its reasoning and/or avoided its substantive
conclusions by finding that challenges to ordinances were barred by the
statute of limitations or had been resolved by state court proceedings.28
Up to this time, chaos, uncertainty, and irresolution have been the
winners in the legal debate over the constitutionality of mobilehome

space rent regulations which have vacancy controls. Presently, chal
lenges based on HalV s theories are pending in California and New

22. E.g., information sheet prepared by the Golden State Mobilehome Owner's
League (1990 Survey, Garden Grove, California) listing parks with exceptional in
creases.

23. Interviews with brokers and mobilehome owner association reprsentatives,
Alameda, Santa Barbara and Ventura Counties, California (1990-91).
24. The Mobilehome Parks Report reported that:
The number of sources for financing consumer purchases of mobilehomes in Califor
nia has fallen from 18 to just three or four major sources, according to mobilehome

dealers .... Other [lenders] have pulled out because of the impact of the Hall

decision and the lifting of rent controls when mobilehomes are resold in parks.
Lenders worry that higher rents will force a drop in the in-place resale values of

mobilehomes.

Mobilehome Parks Report 1-2 (Thomas P. Kerr, Apr. 1990). Lenders are very

nervous because they've lent substantially on the "in-place value" of mobilehomes in
rent controlled jurisdictions. Id. at 4.

25. 898 F.2d 347 (3d Cir. 1990). See infra text at notes 243-46.
26. See, e.g., Sierra Lake Reserve v. City of Rocklin, 938 F.2d 951 (9th Cir.
1991); Azul Pacifico, Inc. v. City of Los Angeles, No. 90-55853, 1991 WL 224528

(9th Cir. Nov. 1, 1991) (petition for rehearing pending).

27. See infra text at notes 172-275.
28. See infra text at notes 267-73.
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Jersey. Until the issues raised by Hall are resolved, cities, mobilehome
owners, and park owners can only speculate over what their respective
rights and burdens may be.

The purpose of this Article is to address the constitutional issues
raised by mobilehome rent control laws that do not contain vacancy
decontrol provisions. Part II contains a description of the nature of
mobilehome ownership. It includes discussion of the development of
mobilehomes as residences and their economics, the growth of mo
bilehome ownership financing mechanisms, and zoning restrictions on

mobilehomes and mobilehome parks.
The monopoly nature of the mobilehome park landlord-tenant rela
tionship is described in Part III. This relationship is a primarily a product
of the immobility of mobilehomes and exclusionary land-use policies

which restrict the supply of mobilehome spaces.
In Part IV, the evolution of public regulation of mobilehome park
landlord-tenant relationships is discussed.

Part V then examines Hall and other cases which have considered

the constitutionality of regulatory schemes which give mobilehome
owners the right to sell their mobilehomes in their park spaces at regu

lated rents. Finally, Part VI analyzes the constitutional theories sur
rounding the debate over the constitutionality of mobilehome park space
rent regulations.

II. The Growth of Mobilehome Ownership
and Mobilehome Parks30

A. The Emergence of Trailer Courts
"Trailers" were first introduced in the 1920s, primarily as structures
for autocamping.31 At first they consisted of wood frame structures
29. In New Jersey, cases are pending in the Jackson and Dover Townships. See
Mobile Village Home Park v. Township of Jackson, No. L-2407-90PW (N.J. Super.
Ct. Law Div.); Rivkin v. Dover Township Rent Leveling Bd., No. L-6650-90 (N.J.
Super. Ct. Law Div.). A trial court invalidated the vacancy control in the Borough of
Highlands ordinance on the basis that it constituted a taking. Highlander Ass'n v.
Borough of Highlands, No. L-59130-90 (N.J. Super. Ct. Law Div. June 7, 1991)
(Order of Judgment). The decision was not appealed.
30. For history and discussion of mobilehome ownership see Earl W. Morris &
Margaret E. Woods , Housing Crisis and Response : The Place of Mobile Homes

in American Life (1971); Margaret J. Drury, Mobile Homes (The Unrecog
nized Revolution in American Housing) (rev. ed. 1972); Institute for Local
Self Government, Why the Wheels: The Immobile Home (1972); Arthur D.
Bernhardt, Building Tomorrow (1980); Thomas E. Nutt-Powell, Manufac
tured Homes (Making Sense of a Housing Opportunity) (1982); Allan D. Wal
lis, Wheel Estate (1991). These works are the principle sources of the following
discussion.
31. Wallis, supra note 30, at 31-39.
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covered with canvas. Most of them were homemade. Typically, they
were a few hundred square feet in size and could easily be hitched to
vehicles, and did not have toilets or showers.34 The emergence of a
"mobile" form of housing stimulated widespread curiosity, interest,
and concern during an era that revered the popularization of the automo

bile.

The spread of trailers led to the development of thousands of trailer
camps for travelers in the 1920s.35 In the early 1920s, the camps were
constructed by municipalities for the purpose of encouraging tourism.36

However, when long-term occupants of "tin can" trailers started to
occupy the camps, the municipally operated camps were closed or
lengths of stay were limited to a few weeks.37

In the 1930s, the use of trailers as a form of permanent housing
became more widespread.38 Trailers with solid exteriors were produced

on a mass scale and "luxury" camps were opened.39 At a time of
economic depression when mortgage and tax default rates were astro
nomical, trailers freed families from the "oppression" of mortgages,
taxation, employers, immobility, politicians, and unsightly changes in

neighboring land uses.40 They offered a cheap and mobile form of
housing when mobility as well as low cost were essential : 4 ' [Municipal

or private camps [may provide] electric light, water, and sewage dis
posal ... at [a] reasonable charge. . . . They permit families to live
without heavy outlay for land ownership or rent . . . . "41
32. Id. at 35-39.
33. Id. at 38.
34. In 1942, the Supreme Court of Ohio noted that : " [T]he evidence discloses that
the average trailer is approximately 7 feet in width and 17 feet in length. ... No trailer

is equipped with a toilet or shower." Renker v. Village of Brooklyn, 40 N.E.2d 925,

927 (Ohio 1942).

35. Wallis, supra note 30, at 39.

36. Id.

37. Id. at 38-41. One commentary provides the following account:
The evolution of the house trailer user may be traced through three stages. The first

was the era of the "tin can tourist" and "auto gypsy." These earliest trailer users
were transient families, for the most part indigent or otherwise socially maladjusted,

who roamed about the country in dilapidated cars. Their trailers were makeshift
crate-like affairs, usually contrived of materials from junkyards. . . . For nearly a
decade the trailer was closely identified with this class of family transients. Naturally
real estate owners, hotel and cottage camp proprietors, and others dependent on the
tourist trade, as well as civic officials and social workers, looked askance upon these

modern gypsies.

Carroll D. Clark & Cleo E. Wilcox, The House Trailer Movement, 22 Sociology &

Soc. Res. 503, 505 (1938).

38. Morris & Woods, supra note 30, at 8.
39. Wallis, supra note 30, at 42-63.

40. Id. at 58-59.

41. Philip H. Smith, After Cars Come Trailers, 156 Sei. Am. 94, 96 (Feb. 1937).
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By 1936, about 300,000 households were using trailers for year
round or vacation living.42 There were predictions that a substantial
portion of the population would be living in such homes within a few
decades.43 A commentary in Time magazine explained the nature of the
drastic transformation that took place between the 1920s and 1930s:
No one knows who devised the automobile trailer, but everyone who participated
in the mass movement of the American people onto the highways in the early
1920's remembers the occasional ones which careened past on the road. Lopsided,
homemade wooden boxes looking like outhouses on wheels, they usually provoked
snarls or sneers from motorists forced to cut around them. As the automotive industry

progressed, trailers remained static. As late as 1932 they were rarities. Then, sud
denly public resistence broke down. All over the U.S. trailers rolled onto the high

ways ....

The modern trailer is no longer an ugly wooden box. Anywhere from 14 to 30
feet long, it is a streamlined lozenge of light metal with curtained windows ....
Inside, it is as compactly luxurious as the cabin of a small cruiser ....
More important than their effect upon tourist cabins is the effect trailers might

have upon real estate and housing. Modern trailers are cheaper, more adaptable,
more comfortable than many summer cottages. As permanent homes, they at present
have the advantage of avoiding property taxes. Trailermen therefore hold that it is
not very far-fetched to believe that the increasing popularity of trailers may delay

the much-mooted housing boom. . . . William Stout . . . designed a super-trailer
called the "Stout Mobile Home. ' ' Made of metal, it is towed behind the automobile
to wherever the owner wishes to live. There he unhooks it, jacks it onto cement
blocks, unfolds it like an envelope into a four-room bungalow.44

One source explained that "[h]aving discovered the cheapest living in
the U.S., many of these gasoline Bedouins settled down at congenial
oases; they unhitched the tow car, hiked up the trailer on blocks and
called it home. ',45 These trends were viewed negatively and continually
ran into stiff resistance.

In response, zoning and other types of regulatory restrictions on
mobilehome living became widespread.46
[A] tax war is impending. Real estate interests, small hotels, tourist camps, and

other businesses have in some localities launched a movement to tax the trailer out

of existence, believing that it represents a serious threat to their welfare. Their
forces will be joined by many municipalities confronted by troublesome problems of
regulation, and reluctant to provide essential services.4

42. Wallis, supra note 30, at 68-70.

43. See, e.g., Lawrence E. Saunders, Roll Your Own Home, Saturday Evening
Post, May 23, 1936, at 12; Smith, supra note 41.
44. Nation of Nomads?, Time, June 15, 1936, at 53.
45 . 200,000 Trailers, Fortune, March 1937, at 104-14, reprinted in Reader's

Digest, May 1937, at 99-101.

46. See infra discussion at notes 98-148.
47. Clark & Wilcox, supra note 37, at 513.
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World War II labor force requirements for immediate and temporary
lodging led to the widespread creation of mobilehome parks in defense
industry areas and reversed the movement to curb the employment of
trailers as a mode of meeting year-round housing needs. During this
period,4 'the use of manufactured trailers for year-round housing shifted
from 10 percent of annual production to 90 percent. ' '48 However, they
continued to be viewed as a form of temporary housing with continued

emphasis on their mobility.49
Also, trailer parks did not shed their image as a form of slum hous
ing.50 ' 'The public image of the mobile home resident in the 1940's and
1950's was often one of social undesirability, rootlessness, and lack of

community responsibility,"51 although sociologist's studies of mo

bilehome owners did not confirm these conclusions.52

B. From "Trailer''hood to "Manufactured"

Housing

The period from the 1950s through 1990 has been marked by a combina
tion of trends that has increased the demand, feasibility, and respectabil

ity of mobilehome ownership, and has transformed "mobile" home
ownership into "immobile"home ownership. The average size of mo
bilehomes has tripled.53 Financing terms have been steadily improved.
The park owner industry has conducted campaigns to increase the qual
ity of parks.54 There has been increasing federal approval and advocacy
of mobilehomes as an affordable housing alternative.55 National build
ing and safety standards have been adopted thereby enabling standard
ized production and addressing safety concerns.56 The outcome of these
trends has been that mobilehomes have constituted a substantial portion
of low-cost housing production, notwithstanding stiff institutional resis
tence. This section summarizes these developments.
48. Wallis, supra note 30, at 87.

49. These houses that "can be folded up and moved elsewhere" overnight are
"proving particularly useful" in alleviating the housing shortage near new war plants.

Mobile Housing Popular in War Industry Sections, Sei. Newsletter, June 26, 1943,

at 403.

50. "Much of the stigma that accompanied mobilehome residency was the product
of the public's image of the home slum. The early unplanned parks and the 'mom and
pop' parks were indeed eyesores, they often contained high densities and slumlike

conditions." Drury, supra note 30, at 111.

51. Id. at 15.
52. Id. at 16-17.

53. See infra text accompanying note 81.
54. Drury, supra note 30, at 111-13.
55. See, e.g., Wallis, supra note 30, at 207-08.

56. Id. at 212-15.
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Starting in the 1950s, immobile forms of trailer homes were pro
duced.57 The ten-foot-wide' 'mobilehome, ' ' which could only be moved
by trucks was introduced.58 It quickly became the standard product,
after manufacturers overcame state highway regulations that prohibited
shipments of such wide units.59 A few years later twelve-foot-wide
homes were manufactured.60 Loan terms were extended to five years
and downpayment requirements were reduced to twenty-five percent.61
FHA insurance was authorized for mobilehome park construction62 and
purchases of mobilehomes. In the 1950s and 1960s, mobilehomes cost
about forty percent as much as single-family dwellings, but their lower
cost was partially offset by less favorable financing terms.63

From 1955 to 1965, the average size of new mobilehomes doubled
and their price decreased in terms of square footage and relative to
single-family dwellings.64 In 1966, the average mobilehome size was
720 square feet and the average price was $5700 ($8.00/sq. ft.) com
pared to a 1955 average size of 360 square feet and average price of
$4130 ($11.50 sq. ft.).65 Also, the average loan term was extended from
five years to seven to eight years.66

average mobilehome sizes67

Year Mfd. Sq. Ft.
1955 360
1966 720
1973 882
1980 1050

The improvement of mobilehomes was accomp

industry efforts to improve the quality of mobil
volved a transformation from small unplanned pa

57. Id. at 129-36.

58. Drury, supra note 30, at 93.
59. Wallis, supra note 30, at 129-36. For data on the di

bilehome construction by width of unit, see Drury, supra
60. For data on sizes of new units, see Drury, supra no

61. Drury, supra note 30, at 94.

62. In 1956, Congress authorized the FHA to insure loans
percent of the value of a mobilehome park for new park co

63. Id. at 102-03.

64. Id.

65. For average mobilehome price data for 1954 through 1970, see id. at 103,

Table 24.
66. Id. at 115.

67. Drury, supra note 30, at 102 (1955 and 1966 data); Nutt-Powell, supra
note 30, at 53 (1973 and 1980 data).

This content downloaded from 137.150.34.41 on Wed, 07 Sep 2016 19:42:35 UTC
All use subject to http://about.jstor.org/terms

Right to Sell the "Im"mobile Home
spaces to large, carefully planned parks with a few thousand square
feet of land per mobilehome and community facilities, including such
amenities as club houses, swimming pools, and other sports facilities.69
In response to widespread concerns that mobilehomes were unsafe
structures that were subject to substantial fire, flooding, hurricane, and
tornado risks, the mobilehome industry pushed for standardized safety

regulations.70 In 1963, the Mobile Home Manufacturer's Association
contracted with the American National Standards Institute to develop
construction standards, which became obligatory for members of the As
sociation.71 By 1973, these standards were in effect in forty-five states.72

In 1974, Congress passed the Mobile Home Construction and Safety

Standards Act.73 This Act authorized HUD to adopt standards which
preempt local regulation and thereby prevent localities from having
diverse standards.74 Two years later, HUD implemented national per
formance standards as an alternative to the design specifications in local
building codes, thereby overcoming local code obstacles to mobilehome

production.75 The new HUD code drastically reduced the incidence of
fire-related deaths in mobilehomes, principally by banning the use of
aluminum wiring.76
The 1960s and 1970s were marked by a process of increased legitimi
zation of mobilehome ownership and increasing recognition of them as

a source of affordable housing.77 This process was accompanied by
increasing levels of regulation as mobilehomes were recognized as
permanent housing.78
While the adoption of national uniform building standards helped
delegitimize local zoning and building code exclusions of mobilehomes,
the legitimization process was not always an aid to mobilehome owner

68. "[N]ew parks planned or under construction in 1977 had an average size of
one hundred seventy-five spaces ... up from an average size of all existing quality
. . . parks of ninety-six in 1974, of seventy-five in 1970, and of only thirty-six in
1958." Bernhardt, supra note 30, at 247.
69. Drury, supra note 30, at 111-14.

70. Wallis, supra note 30, at 212-15.
71. Id. at 213.

72. Id.

73. Housing and Community Development Act of 1974, Title IV, Pub. L. No. 93
383, 88 Stat. 633 (1974) (codified as amended at 42 U.S.C. ?? 5301-5320 (1988)).
74. See Wallis, supra note 30, at 214.
75. Id. A specification code might, for example, require that a wall has 2x4 studs
16" on center, while a performance code will simply require that the wall meet certain
strength standards.

76. For discussion, see Nutt-Powell, supra note 30, at 20-25.
77. Wallis, supra note 30, at 211-12.

78. Id. at 212-15.
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TABLE 1: Total Production of Housing Units,
Including Mobile Homes in the United States, 1955-71
Total Private and Mobile Homes as

Public Conventional Total Housing Perc

Housing Starts Mobile Homes Production Tota
Including Farm Produced in United States Pr
6.4
111,900
1,757,900
1,646,000
8.4
124,330
1,473,330
1,349,000
8.9
119,300
1,343,300
1,224,000
6.9
120,000
1,484,000
1,382,000
7.2
1,674,000
120,500
1,553,500
7.4
103,700
1,399,700
1,296,000
6.2
90,200
1,455,200
1,365,000
7.3
1,610,000
118,000
1,492,400
8.4
150,840
1,790,840
1,640,000
10.7
191,320
1,782,020
1,590,700
12.3
216,470
1,759,170
1,542,700
15.4
1,413,500
217,300
1,196,200
15.4
240,360
1,562,260
1,321,900
17.1
317,950
1,863,450
1,545,500
21.6
412,700
1,912,300
1,499,600
21.5
1,863,900
1,462,700
401,200
20.8
2,320,000
485,000
1,850,000

Year
1955
1956
1957
1958
1959
1960
1961

1962
1963
1964
1965
1966
1967
1968
1969
1970

1971

Seventeen
Year Total

24,957,200

3,523,070 28,465,270

~U3

Note: The 1971 figures are an estimate based on the housing starts and mobile home shipments during the
first nine months of the year.
Sources: Construction Reports, Housing Starts, Series C-20, U.S. Department of Commerce, Washington,
D.C. and the Mobile Homes Manufacturers Association.

ship. The prior refusal of conventional housing institutions to acknowl

edge mobilehomes as a form of housing led to a lack of regulation
which, in turn, reduced their cost.79

C. Production Levels Soar in the 1960s and 1970s
In the early 1960s, mobilehome production levels averaged about
100,000 units per year, approximately seven percent of all housing
starts.80 In the latter part of the decade, a period in which single family

sales plummeted, mobilehome production was in the range of 300,000
to 400,000 units per year, approximately twenty percent of all housing
starts.81
There is no comprehensive data on the percentage of mobilehomes that
79. See Drury, supra note 30, at 120-22.

80. See id. at 6.

81. Id.
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were installed in new spaces in mobilehome parks. One source estimates

that production of mobilehome park spaces ranged from 100,000 to
200,000 between 1969 and 1973, but then became negligible until the
late 1970s.82 The production of new spaces did not meet the demand.83
By 1974, out of a total of 3.9 million mobilehome units, there were 1.6

million mobilehomes in 24,500 mobilehome parks.84 California and
Florida each had a quarter of a million mobilehomes in parks.85

D. Increasing Federal Approval and Advocacy of
Mobilehomes as an Affordable Housing
Alternative
The foregoing developments were accompanied by federal recognition

of the role of mobilehomes as a vital source of affordable housing.
President Nixon's 1970 message on national housing goals declared
that "for many moderate income American families, the mobile home
is the only kind of housing they can reasonably afford."86
In 1982, the President's Commission on Housing commented that:
Manufactured housing is a significant source of affordable housing for American
families, particularly first-time home buyers, the elderly, and low- and moderate
income families. Manufactured homes accounted for almost 36 percent of all single
family homes sold in the United States in 1981, and for the vast majority of those

sold for under $50,000.
Manufactured housing has competed effectively in a national housing market
characterized by a vast array of Federal credit programs, institutional financing
facilities, and regulations that favor conventional housing competitors .... Many
of the remaining impediments to a free choice of manufactured housing are the result
of Federal policies, while others are the result of actions at the State or local levels.87

E. The Inability of Mobilehome Parks to Compete
in the Face of Soaring Land Values
In the past decade, mobilehome production has been in the range of
200,000 to 300,000 units per year.88 Overall data on the creation of new

mobilehome park spaces is not available. However, in urbanized areas
with tight markets, soaring land values and limitations on mobilehome
space densities, as compared to density levels for single-family dwell
ings have made it impossible for parks to compete with alternate uses.
82. Bernhardt, supra note 30, at 218.
83. Drury, supra note 30, at 43.
84. Project Mobile Home Industry projections as reported in Bernhardt, supra
note 30, at 217 (Table 10.7).

85. Id.

86. Wallis, supra note 30, at 207.
87. The Report of the President's Commission on Housing 85-86 (1982).

88. Manufactured Housing Institute, Quick Facts (1990).
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In the early 1970s, when house prices averaged in the range of
$30,000, land values for single-family uses were in the range of $ 10,000

per unit and approximated land values for mobilehome spaces with a
potential rent of $100 per month.89 Under such circumstances, park
development was feasible. Today, in areas with tight housing markets,
with house values in the range of $150,000 to $300,000, land values
for single-family dwellings may be in the range of $50,000 to $100,000
or more. Furthermore, allowable densities for other competing forms
of moderate cost housing-condominiums and apartments?are typically
double or triple the allowable densities for mobilehome spaces, thereby
making mobilehome space development unattractive.

III. The Monopoly Relationship Between
Mobilehome Park Owners and
Mobilehome Owners
A central characteristic of mobilehome space rentals is the monopoly
nature of the relationship. The Florida Supreme Court found a form

of 6Economic servitude": "If mobile home park owners are allowed
unregulated and uncontrolled power to evict mobile home tenants, a
form of economic servitude ensues rendering tenants subject to oppres
sive treatment in their relations with park owners and the latters' over

riding economic advantage over tenants."90 This servitude is the prod
uct of the prohibitive costs of moving mobilehomes and public policies
which severely restrict the supply of mobilehome spaces.

A. "Spatial" Monopoly?The Prohibitive Cost of
Moving Mobilehomes and "Quasi-Rent"
State and local legislation governing mobilehome space rentals consis
tently note the high costs of moving mobilehomes.91 Moving costs are
typically in the range of several thousand dollars. In addition, there
are additional costs of setting up the infrastructure associated with the

89. The discussion in this paragraph is based on the author's conclusions based on
his research on California housing markets over the years.

90. Stewart v. Green, 300 So. 2d 889, 892 (Fla. 1974).
91. For example, the California code states that:

The Legislature finds and declares that, because of the high cost of moving mo
bilehomes, the potential for damage resulting therefrom, the requirements relating
to the installation of mobilehomes, and the cost of landscaping or lot preparation,

it is necessary that the owners of mobilehomes ... be provided with the unique

protection from actual or constructive eviction.

Cal. Civil Code ? 798.55(a) (West 1982).
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placement of a mobilehome in its new space, which are typically in the

range of $10,000 for a double-wide.92
As a result of the impracticality of moving mobilehomes, park owners
may obtain ' 'quasi-rent' ' in addition to ' 'competitive' ' rents. One econ
omist's analysis of the mobilehome park landlord-tenant relationship

describes this phenomenen:
If a coach owner is confronted with a rent increase, he may decide to move his coach

to a pad where the rents are lower. Assuming both pads are of equal quality, an
optimizing individual chooses the least costly solution. Consequently, the coach
owner will move only if the present value of the expected difference in the rent
exceeds the costs of transporting the coach and preparing and landscaping the new
site. . . . The fact that it is quite costly for a tenant to move after having located
in the park gives landlords the opportunity to seek larger rent increases than they

otherwise would be able to obtain. Thus, the park owner earns a quasi-rent.93

Other things being equal, a mobilehome owner is better off paying an
additional $100 to $150 per month in space rent to stay in place, rather
than moving.94

The immovability of mobilehomes and resultant total lack of mo
bilehome owners' bargaining power has been used as a basis for ruling
that their "absence of choice" meets "the class action requirement of

92. A report by the California Department of Housing and Community Develop
ment includes the following table of representative costs for 1988 for doublewide

mobilehomes:

Unit wholesale price $26,000

Transportation to site 500

Set-up including attachments,

piers, carpet laying 2,150

10' x 40' awning 1,150

Skirting (masonite to

match painted hardboard) 1,175

Carport [one car] 1,200

Plywood Deck 8' x 20' 1,040

Rear and front steps 400

Air conditioning 1,500

Wholesale cost to dealer 35,115
Typical dealer add-on charge 12,290
(admin, profit of 35%)

Dealer's price to buyer 47,405
Price per square foot: $32.92
California Department of Housing and Community Development, Manu

factured Housing for Families: Innovative Land Use and Design 8 (Jan. 1990)
(footnotes omitted).

93. Hirsch & Hirsch, supra note 8, at 120-21.

94. This calculation is based on the range of increased mortgage payments associ
ated with $10,000 to $15,000 in moving and set-up costs.
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procedural unconscionability." The Florida Supreme Court com
mented:
Where a rent increase by a park owner is a unilateral act, imposed across the board
on all tenants and imposed after the initial rental agreement has been entered into,
park residents have little choice but to accept the increase. They must accept it or,
in many cases, sell their homes or undertake the considerable expense and burden
of uprooting and moving. The "absence of meaningful choice" for these residents,
who find the rent increased after their mobile homes have become affixed to the
land, serves to meet the class action requirement of procedural unconscionability.96

Subsequently, a Florida appellate court commented that "[b]ecause of
the difficulties inherent in moving the home from one settled location
to another, it is hard to imagine a situation where the park owner and

the tenants are in an equal bargaining position on rent increases."97

B. Publicly Created Monopoly on Permitted
Locations of Mobilehomes
1. PUBLICLY CREATED MONOPOLY
CONDITIONS98

In addition to benefiting from the high costs of moving mobilehomes,
park owners benefit from stringent restrictions on competition. From
the time of their introduction, the use of mobilehomes and the develop
ment of mobilehome parks have been severely curtailed by local land
use controls and building codes. The following types of exclusions have

been common:

(a) confinement of mobilehomes to mobilehome parks,99
95. Lanca Homeowners, Inc. v. Lantana Cascade of Palm Beach, Ltd., 541 So.
2d 1121, 1124 (Fla.), cert, denied, 493 U.S. 964 (1989). However, unconscionability
theories have been rarely used in cases involving apartment rentals. This conclusion
is based on the author's interviews with tenant attorneys.

96. Id.

97. Belcher v. Kier, 558 So. 2d 1039, 1042 (Fla. Dist. Ct. App.), review denied,
570 So. 2d 1305 (Fla. 1990) (citation omitted).
98. For general discussion of the creation of monopoly conditions through zoning,
see Bruce W. Hamilton, Zoning and the Exercise of Monopoly Power, 5 J. Urb. Econ.

116 (1978); William A. Fischel, Zoning and the Exercise of Monopoly Power: A
R??valuation, 8 J. Urb. Econ. 283 (1980).
For discussion of potential construction of antitrust law to forbid legal monopolies

from pricing above competitive levels, see Lawrence A. Sullivan, Handbook of
the Law of Antitrust 116-18 (1977). Sullivan indicates that little in the case law
or literature deals with this issue. Id. at 116. He concludes that such an approach would

be counter to the thrust of antitrust policy which has been to forbid pricing below
profitable levels in order to exclude competition. Id. at 118. Profit maximizing tends
to encourage entry. Id. at 117. Also, such an approach would be practically impossible to
implement. ' ' [I]t would be difficult to determine objectively what would be a reasonable

non-monopoly price for the purpose of forbidding monopoly pricing." Id. at 117.
99. At one time, such restrictions were even supported by the Mobile Home Manu

facturer's Association. Wallis, supra note 30, at 179.
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(b) exclusions of mobilehome parks from all locations within a juris
diction or from all desirable locations,100
(c) exclusions from residential districts,
(d) maximum stay periods for mobilehome occupants (e.g., thirty to

ninety days), and
(e) minimum size requirements for mobilehomes.
The following comment appeared in a dissenting opinion from an
Iowa appellate court decision upholding a restriction of mobilehomes
to mobilehome parks:101
It is undoubtedly an easy matter for the nation's elite to decide for the less affluent

that they simply should not live in mobile homes .... The elite see no appreciable
difference between the trailer house of yesteryear and the prefabricated homes of
today which are, of course, necessarily mobile until they arrive at their destination.
Although times have changed, and "mobile homes" can no longer be equated with
trailer houses, the elite do not change.102

For the past few decades, legislative declarations, court opinions,
and public and private studies have consistently noted the widespread
exclusions of mobilehomes and mobilehome parks, the lack of vacant

spaces, and the existence of monopoly conditions. It is generally ac
cepted that vacant spaces are virtually nonexistent in parks in urban
areas with tight housing markets.103
In Massachusetts, as of 1970, twenty-eight out of 351 communities
allowed parks under their zoning code, thirty-six allowed parks under
special permits, and thirty-one permitted mobilehome parks by virtue
of the fact that there was no zoning code.104 Out of twenty-seven commu

nities in the Boston area, only two allowed parks.105

In New Jersey, as of 1972, 0.1% of all residentially zoned land in
sixteen urban counties was zoned for mobilehomes; however, seventy
100. ''[Discriminatory zoning frequently relegates parks to nonresidential areas
.... Haphazard placement leads to parks in poor surroundings, which reinforces
anti-mobile home zoning attitudes, which in turn force new parks to be located in
undesireable areas?and the circle begins anew." Bernhardt, supra note 30, at 245.
101. See City of Lewiston v. Knieriem, No. 13792 (Idaho May 12, 1983) (Bistline,
J., dissenting) (opinion after preliminary hearing).
102. Rita L. Berry, Restrictive Tuning of Mobile Homes: The Mobile Home Is Still

More "Mobile" Than "Home" Under the Law, 21 Idaho L. Rev. 141, 157 (1985)

(quoting City of Lewiston v. Knieriem, No. 13792, slip op. at 12 (Idaho May 12, 1983)
(Bistline, J., dissenting) (opinion after preliminary hearing)).
103. Vacancy surveys are not performed on any kind of systematic basis.
104. Lyle F. Nyberg, The Community and the Park Owner Versus the Mobile Home

Park Resident, 52 Boston U. L. Rev. 810, 812 n.22 (1972) (citing Bureau of
Planning Programs, Massachusetts Department of Community Affairs, Sta
tus of Zoning Regulations Relative to Mobile Homes in Massachusetts: A
Summary Report 12-26 (1970)).

105. Id.
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percent of that land was in one county. In twelve of the counties, no
land was zoned for mobile homes and, in two counties, less than fifty
acres were zoned for mobile homes.107
A report of the Connecticut General Assembly commented:
A basic problem with mobile home living in Connecticut involves the landlord-tenant

relationship in mobile home parks. Because most communities prohibit mobile
homes or restrict them to a small number of established parks, there is a scarcity
of land available upon which to place a mobile home. The immediate effect of this

situation is to place owners of existing mobile home parks in an economically
dominant position ....108

In 1984, the Connecticut Department of Consumer Protection esti
mated that there were only twenty-five to fifty vacant spaces in 230
parks in the state and that most of these spaces had been reserved.109
The Maryland Court of Appeals described the monopoly nature of
mobile home space rentals and the the resulting consequences:
Despite the rising popularity of relatively low cost mobile homes, many communities
have enacted zoning regulations which exclude them entirely or severely limit the
areas where they may be placed, frequently restricting them to mobile home parks.
Thus, the mobile home owner is compelled to rent space from the park owners who,
because of the limited availability of space and the high cost of relocation, are able
to dictate unfavorable rental terms and conditions. As a result, mobile home owners
often have been forced to buy mobile homes from the park owner in order to obtain
a site, to pay excessive entrance fees, to buy specified commodities from specified

dealers, to pay the park owner a commission on the sale of the mobile home, or,
upon sale, to remove it and pay an exit fee.110

One nationally prominent real estate newsletter explained that
"[w]ith today's parks having virtually no vacancies and tenants with
limited options you get a base cash flow that is as predictable as the first
of the month."111

The preamble to Wisconsin legislation states that:

106. State of New Jersey, Legislative Study Commission, Report and Rec
ommendations of the Mobile Home Study Commission 36 (Oct. 1980) (citing

New Jersey Department of Community Affairs, Land Use Regulation: The
Residential Land Supply 10A (Table 17) (1972)).
107. Id.
108. Office of Legislative Research, Mobile Home Parks in Connecticut

4 (1973).

109. Shortage of Mobile Homes Creates Crunch, The Day, Dec. 31, 1984, at 6
(New London, Conn.).
110. Cider Barrel Mobile Home Court v. Eader, 414 A.2d 1246, 1248 (Md. 1980)

(footnote omitted).

111. Mobile Home Parks: A Profitable Niche for Partnerships, 11 Real Estate
Outlook, Fall 1988, at 1; see also Bailey H. Kuklin, Housing and Technology: The
Mobile Home Experience, 44 Tenn. L. Rev. 765, 807 (1977) (discussing high rates
of profitability in mobilehome park investments).
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Zoning restrictions imposed by local units of government on the development and
use of land for the parking of mobile homes have resulted in a severe shortage of
rental sites available to the public, seriously restricting competition in the sale of
mobile homes and rental of residential sites for the location of such homes.112

Recent California studies note the virtual absence of vacancies and/
or the extensive nature of zoning restrictions.113 A study by the City of

Los Angeles notes that "no land [is] zoned for mobilehome park
use. "114 A study of Ventura County revealed that there were only about

twelve vacant spaces out of approximately 11,000 spaces in the
county.115 A study of mobilehome parks in Alameda County indicated
that there was not one single vacant space in the parks that were sur

veyed.116
When Hall v. City of Santa Barbara was handed down, only a tiny
fraction of the vacant land that was available for residential development

was zoned for mobilehome parks.117 On this small amount of land,
park densities were limited to seven mobilehomes per acre,118 while
112. Wis. Admin. Code ? Ag. 125.01 (1974).

113. However, Hirsch connects the lack of development of new parks in California
to inadequate profitability. Hirsch & Hirsch, supra note 8, at 417. This author does

not know of any published evidence to support this conclusion. As in the case of
apartment rent controls, newly constructed units (mobilehome spaces) are exempt
from rent regulations. Cal. Civil Code ? 798.45 (West Supp. 1991). Furthermore,

inadequate development of parks has plagued mobile home production for decades. See

Lawrence A. Mayer, Mobile Homes Move Into the Breach, Fortune, Mar. 1970, at

126, 145.

114. Vacant pads were found to be virtually non-existent?only two out of 1,226

appeared in the sample. . . . Mobile home dealers interviewed agree that the shortage

of spaces is acute in the City of Los Angeles and in the metropolitan area. They
indicate that few Southern California dealers stock new coaches because so few
spaces are available. The dealers observed that some people who can afford it buy
small lots of their own for their mobilehomes, but it is difficult because of the high

cost of land in the Los Angeles basin.

City of Los Angeles, Community Development Department, Rent Stabiliza
tion Division, Rental Housing Study (Mobilehome Parks Under Rent Stabili
zation) 57 (1985). "New mobile home parks would only be permitted under use

permits obtainable after individual scrutiny by the City of the site and the potential
placing of a variety of development and usage conditions on the granting of the use
permit." Id. (Of course, such permits are discretionary.)

115. Sanchez Talarico Association, Alternative Location and Replace

ment Housing Opportunities for Oxnard Mobile Home Lodge (Sept. 1988, pre
pared for the Housing Department, City of Oxnard).

116. Kenneth K. Baar, Mobilehome Ownership in Fremont 13-14. (Aug.

1991). Twenty-three out of the twenty-six parks in the county that had fifty or more

spaces responded to the survey. Id. at 13. They contained 4786 spaces. Id. A survey
of parks in Santa Clara County, which had 3730 spaces, yielded the same result?a total

absence of vacancies. Id. at 14.
117. This information is based on the author's review of housing elements and
interviews with planning staff and developers in Santa Barbara County in the fall of

1990.
118. See Santa Barbara, Cal., County Code, ? 35- 241.5.
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apartment and condominium densities of twelve units per acre were
standardly permitted on the same land.119 Minimum parks sizes of ten
acres were standard.120 Discretionary use permit requirements subjected

all park proposals to public hearings.121 Water moratoriums prevented
any development in substantial portions of the county.122 As a practical
matter, the supply of park spaces was frozen.123
In 1990, a federal district court in California commented that "[t]he
mobile home market is an example of a monopoly, which is a market
failure, rather than a market, and is a prime candidate for government

regulation."124 However, on appeal, the circuit court of appeals de
clared that the housing market was a "normal market" which could
increase in response to rising prices, without any acknowledgement of
public regulation of the supply through zoning and other regulations.
It explained that:
In fact, the California housing market is not an example of "market failure" at all;
it reflects the operation of normal market forces. ... If the price of housing in Los
Angeles is high, this is simply the free market's mechanism for ensuring efficient
allocation of existing housing resources and creating incentives for an increase in
the supply of housing which, eventually, will drive down the price.125

2. THE CONSTITUTIONALITY OF
MOBILEHOME EXCLUSIONS

The path of judicial responses to exclusions of mobilehomes and mo
bilehome parks has been the subject of extensive literature.126 These
exclusions have commonly been based on rationale related to health and
safety, aesthetic concerns, and preservation of property values, which

have been justified by negative conclusions about mobilehome life.

119. See id. ?? 35-222.7, 35-241.5.

120. See supra note 117.

121. Id.
122. Id.

123. Author's interviews with developers and planners in the County of Santa Bar

bara, California (Fall 1990).
124. Azul Pacifico, Inc. v. City of Los Angeles, 740 F. Supp. 772, 781 (CD. Cal.
1990), aff'd, 1991 WL 224528 (9th Cir. 1991).
125. Azul Pacifico, Inc. v. City of Los Angeles, No. 90-55853, 1991 WL 224528,
at *5 (9th Cir. Nov. 1, 1991) (petition for rehearing pending).

126. See, e.g., Barnet Hodes & G. Gale Roberson, The Law of Mobile Homes

(3d ed. 1974); Howard J. Barewin, Rescuing Manufactured Housing From the Perils

of Municipal Zoning Laws, 37 J. Urb. & Cont. L. 189 (1990); Richard W. Bartke &
Hilda R. Gage, Mobile Homes: Zoning and Taxation, 55 Cornell L. Rev. 491 (1970);
Kathleen M. Flynn, Impediments to the Increased Use of Manufactured Housing, 60
U. Det. J. Urb. L., 485 (1983); Byron D. Van Iden, Zoning Restrictions Applied to
Mobile Homes, 20 Cleve St. L. Rev. 196 (1971); Robert L. Schwartz, Note, 'Mobile '
Homes??Public and Private Controls, 29 Wayne L. Rev. 177 (1982).
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Also, mobilehomes have been widely opposed on the basis that they do
not carry their share of the property tax burden.127
From the onset of mobilehome ownership and throughout the follow
ing decades, courts have commonly concluded that the foregoing types
of rationale provided a constitutional basis for exclusionary ordinances.
In 1939, the Michigan Supreme Court concluded that a municipal exclu
sion of trailer parks had a rational basis and was, therefore, constitu
tional.128 The city's justification was that trailer parks led to a host of

social and moral dangers.129
[L]iving conditions for children in trailers are not conducive to their best interests;
that they have no privacy or opportunity to visit and play in a home with other
children, and to meet the needs of their leisure hours in a normal way; that, as a
general rule, such children are obliged to be outside their home most of the time,
and that such a life militates against parental supervision of the child; that a social
problem is created by crowded quarters, when children are required to live with
adults in such close proximity, and that under these circumstances they acquire a
precocious knowledge of sex matters which should normally come to them later and
more naturally. It is further objected that the common use of toilets and bathing
facilities by members of the same sex of different ages creates undesirable situations

with potential danger to the morals of the young.
[I]t is contrary to the best interest of the municipality to have large groups of
people continually shifting from one place ... to another, living in homes for which
they pay no real estate taxes . . . while the trailer serves a useful function for outings

and vacation periods, it is not a proper permanent home . . . .13?

In this case, the ordinance's prohibition of parking of trailers for
more than a ninety-day period was applied to an existing trailer camp
which was occupied by permanent residents who could not afford alter
native accommodations or by persons who lived in trailers for health
reasons.131 As the court noted:
At present, 400 people live at plaintiffs' camp in trailers, equipped with oil burning
heaters, beds, tables, benches, stoves, and refrigerators. Many have become trailer

dwellers because of health considerations and on the advice of physicians; others
have lost their homes during the depression by mortgage foreclosure; and others do
so because they can live in comfort on small and diminished incomes which would
not permit them to live in equal respectability in houses or apartments. . . . Living

127. See, e.g., discussion of the "The Fair Share Controversy" in Bernhardt,
supra note 30, at 367-70.
128. See Cady v. City of Detroit, 286 N.W. 805 (Mich. 1939).

129. See id. at 806. These rationale were reminiscent of the rationale of the first

quarter of this century that were used to justify the exclusion of apartments even if they

were properly constructed. See Kenneth K. Baar, The National Movement to Halt the
Spread of Multifamily Housing, 58 J. Am. Plan. Ass'n 39 (Winter 1992).

130. Cady, 286 N.W. at 807.

131. Id. at 806.
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conditions . . . are superior to those in so-called sub-standard premises in which
thousands of citizens in Detroit live . . . .132

In the following decades, exclusions of mobilehome parks from resi
dentially zoned areas or all areas in a city were commonly upheld.133

In 1962, the New Jersey Supreme Court upheld municipal bans on
mobilehome parks.134 At that time, two-thirds of all New Jersey munici
palities had such ordinances.135 Limitations restricting mobilehomes to
mobilehome parks were also consistently upheld.136
In some cases, however, courts avoided constitutional issues by hold
ing that mobilehomes were permanent structures and therefore did not
fall within municipal bans on 6'mobile" homes.137 Often the legality of
mobilehomes turned on "semantic games'' over whether mobilehomes

are buildings or vehicles:
The semantic game of skill, as applied to mobile homes put more or less permanently
on residential lots, takes various guises. In certain cases, municipalities have argued

that such mobile homes are "buildings" or "single-family dwellings" within the
meaning of the ordinance, and because they do not meet all the requirements as to
side yards, size, or any other feature, the mobile homes are illegal. In those cases
the owners just as strenuously have claimed that their structures are not buildings
but vehicles, and therefore outside the purview of the ordinance. In other cases the
roles are reversed, the municipal authorities arguing that the structures are vehicles,
trailers or what have you, and therefore illegal under the zoning provisions, the
owners replying with equal vigor that the structures are buildings fully complying
with the zoning and building codes involved.138

Some courts have held that ordinances which limited mobilehomes
to mobilehome parks did not apply to mobilehomes once they became
permanently sited or held that such limitations were unconstitutional.139
As state courts became more critical of exclusionary zoning policies
in the 1960s and 1970s, some started to strike down mobilehome restric
tions, often reasoning that they are indistinguishable from conventional

homes.140

132. Id.
133. See Barnet Hodes, Zoning of Mobile Homes and Mobile Home Parks
189-281.
134. Vickers v. Township Committee of Gloucester Township, 181 A.2d 129 (N.J.

1962).

135. Alfred A. Ring, The Mobile Home, 25 Urb. Land 1 (July-Aug. 1966).
136. See cases cited in Robert F. Stubbs, Note, The Necessity for Specific State
Legislation to Deal with the Mobile Home Park Landlord-Tenant Relationship, 9 G a.

L. Rev. 212, 215 n.ll (1974).

137. Bartke & Gage, supra note 126, at 504-07.

138. Id. at 500-01.

139. See Schwartz, supra note 126, at 187.
140. See, e.g., Knibbe v. City of Warren, 109 N.W.2d 766 (Mich. 1961).
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In 1981, the Michigan Supreme Court overruled prior holdings and

struck down an exclusion of mobilehomes from single-family dis
tricts.141 The court held that the public concerns about mobilehomes

could be addressed
in a less restrictive manner, such as by design
142
restrictions.

In 1983, the New Jersey Supreme Court overruled a twenty-one
year-old precedent that upheld mobilehome exclusions and held that
cities must permit mobilehomes unless they had alternative means of
providing affordable housing.143 It found that the health, safety, and
aesthetic grounds for its earlier decision were no longer applicable
due to changed circumstances.144 But in other states, the courts have
continued to uphold limitations of mobilehomes to mobilehome
parks.145
Judicial reform has been supplemented by state legislative efforts
requiring that localities permit mobilehomes and mobilehome parks.146
Some states have prohibited exclusions of mobilehomes from single
family lots.147 However, the cost of single-family lots may be prohibitive

for the class of households that would seek to benefit from the affordabil

ity of mobilehome ownership.
In any case, communities that are intent on preventing the develop
ment of mobilehome parks can use a host of indirect strategies to accom
plish such a result. A report by the California Department of Housing
141. Robinson Township v. Knoll, 302 N.W.2d 146 (Mich. 1981).

142. Subsequently, one state appellate court upheld a 720 square foot minimum and
a minimum width of fourteen feet for homes not located in mobilehome parks. Bunker

Hill Township v. Goodnoe, 337 N.W.2d 27 (Mich. Ct. App. 1983).

In another case, a state appellate court struck down a 1000 square foot minimum and

minimum width of twenty-two feet on the basis that it was a per se exclusion of
single-wide mobilehomes. Tyrone Township v. Crouch, 341 N.W.2d 218 (Mich. Ct.

App. 1983).

143. Southern Burlington County NAACP v. Township of Mt. Laurel, 456 A.2d
390, 450 (N.J. 1983). Similar decisions in other jurisdictions include In re Shore, 528

A.2d 1045 (Pa. Commw. Ct. 1987) and cases cited therein.
144. Southern Burlington County NAACP, 456 A.2d at 450-51.
145. E.g., City of Lewiston v. Knieriem, 685 P.2d 821 (Idaho 1984) (mobilehome
park subdivisions permissible in half of the areas that were zoned for single-family
dwellings); City of Brookside Village v. Comeau, 633 S.W.2d 790 (Tex.), cert denied,

459 U.S. 1087 (1982).

146. In 1986, the Pennsylvania Supreme Court struck down an ordinance which
prohibited single-wide mobilehomes. See Geiger v. Zoning Hearing Bd., 507 A.2d 361

(Pa. 1986).

147. See Berry, supra note 102, at 162 nn. 173-76. See, e.g., Cal. Gov't Code,
? 65852.3 (1983); Ind. Code Ann. ? 36-7-4-1106 (Michie 1981); Minn. Stat. Ann.

? 462.357 (Supp. 1984); Vt. Stat. Ann. tit. 24, ? 4406(4)(A) (Supp. 1984); see

also Gerald L. Hobrecht, Comment, California Government Code Section 65852.3:
Legislature Prohibits Exclusion of Mobile Homes on Single-Family Lots, 16 U.C. Davis

L. Rev. 167 (1982).
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and Community Development described the panopoly of land use tools
that are commonly used to exclude parks.
As for mobilehome parks, the surveys indicate that localities have many ways to
discourage park development without violating the law: set allowable densities too
low (six/acre or less); set minimum acreage too high; require developer-provided
sewerage to otherwise feasible sites; require conditional use permits or PUD-type
amenities.148

IV. Monopolistic Practices and the Evolution
of Public Regulation of Mobilehome Park
Landlord-Tenant Relationship149

A. Landlord-Tenant Regulations
The imbalances of power in the park owner-mobilehome owner rela
tionship have led to widespread abuses.150 Common practices included
tying arrangements and entry and exit fees, until they were declared
illegal by the courts on antitrust grounds or were otherwise outlawed.151
(Under tying arrangements park owners were compelled to purchase
their mobilehomes from mobilehome owners, sometimes at even higher

prices than those set by mobilehome dealers.152) Other practices in
cluded the imposition of arbitrary rules,153 requirements that particular
services be purchased from the park owner,154 and the use of evictions
in order to curb protests.155

As mobilehome park occupancy became increasingly widespread,
demand for regulation of landlord-tenant relationships emerged.156 Ini
tial targets were tying arrangements, entrance and exit fees, and security

148. California Department of Housing and Community Development, In
centives for Family Mobilehome Parks 21 (June 1986).

149. For a summary of the provisions of each state, see Sheldon & Simpson, supra
note 8. This publication includes a summary table of the types of provisions in effect

in each state.
150. See, e.g., Tyranny in Mobile-Home Land, Consumer Rep. , July 1973, at 440.
151. See Classen v. Weiler, 145 Cal. App. 3d 27 (1983); Ware v. Trailer Mart,
Inc., 623 F.2d 1150 (6th Cir. 1980); Suburban Mobile Homes, Inc. v. Amfac Commu
nities, Inc., 97 Cal. App. 3d 932 (1979); People v. Mobile Magic Sales, Inc., 96 Cal.
App. 3d 1 (1979); Sherman v. Mertz Enters., 42 Cal. App. 3d 769 (1974); Jomicra
v. California Mobilehome Dealers, 12 Cal. App. 3d 204 (1970).

152. Constance B. Gibson, Policy Alternatives for Mobile Homes 20-21

(1972).

153. See, e.g., Kuklin, supra note 111, at 785-88.
154. See, e.g., Stubbs, supra note 136, at 220-21.
155. In Lavoie v. Bigwood, 457 F.2d 7 (1st Cir. 1972), the court of appeals ruled

that an eviction constituted state action in the context of zoning restrictions that gave

a park owner a monopoly on mobilehome spaces.
156. Stubbs, supra note 136, at 225-33.
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of tenure issues. In 1969 and the following few years, California
passed a series of measures including a requirement of "just cause"
for eviction of tenants,158 and provisions allowing a tenant to sell a
mobilehome in place, with parkowner rights of disapproval limited to
specified grounds.159 Florida limited the grounds for evictions160 and
prohibited exit fees.161

Between 1972 and 1974, ten states adopted legislation governing
mobilehome space rentals.162 Four of those states either restricted or
banned entrance fees.163 Also, four states guaranteed mobilehome own
ers the right to sell their homes in place without having to pay a commis

sion.164

Since the 1970s mobilehome regulations have become more wide
spread. As of 1990, states had the following types of regulations:
STATE REGULATION OF MOBILEHOME SPACE RENTALS165
No. of states
Type of regulation
Tie-ins prohibited
One year lease term
Automatic renewal
Entrance Fee Prohibited

Good cause eviction

13
13
7
17
28

B. Rent Controls
As previously indicated, mobilehome space rent controls have been a
central issue in California and Florida. In 1977, Florida authorized
tenants to petition to the state Tenant-Landlord Commission for review
of any rent increase in excess of the percentage increase reflected in the

Consumer Price Index.166 That law was struck down by the state su
157. Id.
158. Mobilehome Residency Law, Cal. Civil Code ?? 798.55-798.86 (West

1982). Under the current code, grounds for eviction are limited to the reasons specified

in Cal. Civil Code ? 789.56.
159. Id. ?? 798.70-798.81.
160. Fla. Stat. Ann. ? 83.759(1) (West Supp. 1982).
161. Fla. Stat. Ann. ? 723.041(e)(2) (West 1990).

162. Robert R. Stubbs, Note, The Necessity of Specific State Legislation to Deal
with the Mobile Home Park Landlord-Tenant Relationship, 9 G a. L. Rev. 212, 226

(1974).

163. See Robert S. Hightower, Note, Mobile Home Park Practices: The Legal

Relationship Between Mobile Home Park Owners and Tenants Who Own Mobile Homes,

3 Fla. St. U. L. Rev. 103, 113 n.53 (1975).

164. Hightower, supra note 163, at 117 n.79.
165. Sheldon & Simpson, supra note 8, at 30.
166. Department of Business Regulation v. National Manufactured Hous. Fed'n,

370 So. 2d 1132 (Fla. 1979) (citing Fla. Stat. Ann. ch. 83.770-.794 (1977) (re

pealed)).
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preme court on the grounds that its criteria were unconstitutionally
vague.167 In 1984, Florida adopted an unconscionability standard specif
ically for mobilehome space rentals.168 That standard was replaced by

an "unreasonable" standard in 1990.169

Municipal mobilehome space rent control ordinances became wide
spread in California in the early 1980s, shortly after the spread of
apartment rent controls.170 Presently, approximately seventy California
cities have some form of mobilehome rent controls.171 In the initial years

after their introduction, these ordinances were subject to a string of
legal challenges, which ultimately turned out to be unsuccessful.172
Most of the ordinances permit annual across-the-board rent increases
which are tied to a portion of the increase in the Consumer Price Index.
Additional increases are permitted to cover capital improvements and
operating expense increases which are not covered by across-the-board

increases.

C. Regulations of Park Closings
The other major concern of mobilehome owners that has stimulated
widespread response in recent years has been park closings, pursuant

to conversions of land to more profitable uses. As land values have
soared, economic incentives to convert to alternate uses have intensi
fied. In response to this trend, several states and localities have adopted

regulations of mobilehome park closings. Twenty states have adopted

notice periods for changes in use, and nine states require relocation
benefits.173 The constitutionality of ordinances that strictly regulate park

closings has been brought into question.174 Some states have granted
mobilehome park tenants first rights of refusal to purchase parks.175
167. Id. at 1133.
168. 1984 Fla. Laws ch. 84-80.
169. See supra text accompanying note 15.
170. See Kenneth K. Baar, Rent Control: An Issue Marked by Heated Politics,
Complex Choices, and a Contradictory Legal History, LX Western City 3 (June

1984).

171. Interviews with mobilehome owner attorneys (Summer 1991).
172. See, e.g., Gregory v. City of San Juan Capistrano, 191 Cal. Rptr. 47 (Cal. Ct.

App. 1983); Palos Verdes Shores Mobile Estates, Ltd. v. City of Los Angeles, 190
Cal. Rptr. 866 (Cal. Ct. App. 1983).
173. See Sheldon & Simpson, supra note 8, at 30.
174. In 1990, a California Court of Appeal struck down a municipal conversion
regulation in Rooke v. City of Scotts Valley, No. H004794 (6th Dist. C.A. 1990)
(unpublished) (request to certify for publication denied, No. S016991,1990 Cal. LEXIS
4460 (Cal. S.C June 13, 1990)). A companion case was also brought in federal court,
but that court abstained. Rooke v. City of Scotts Valley, 664 F. Supp. 1342 (N.D. Cal.

1988).
175. E.g., Fla. Stat. Ann. ? 723.071 (West 1990).
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D. Overall Trends
Overall, the mobilehome space rental industry is a heavily regulated
field, more heavily regulated than apartment rentals.176 The concerns

over rent increases and park closings that have emerged in the past
decade are likely to become more widespread. In many urban areas
with tight housing markets, there is no land available for additional
mobilehome parks and the supply of mobilehome park spaces is becom
ing frozen or even declining.

V. Judicial Treatment of Physical Taking
Claims in Mobilehome Space Rent Control

Cases

The introduction of mobilehome space rent controls triggered a new
round in the legal battle over competing claims to economic and possess

ory interests in mobilehome park spaces. Constitutional challenges
based on permanent physical occupation theories followed the failure
of a host of other types of challenges.177 A possessory taking argument
was first raised in Oceanside Mobilehome Park Owners' Association v.
City of Oceanside,m but was not central to the challenge in that case.

The park owners argued that "where rents are reduced more than
required for the purposes of the police power, an artificially reduced
rent ceiling results, which constitutes a valuable interest to the existing
tenant which may be sold to the buyer of a mobilehome. ' '179 This result

was characterized as an uncompensated taking which "transfers the
monopolistic advantage over residents from the park owner to the sell
ing tenant ... to the detriment of the park owner, a share of whose
unregulated profit is now shifted to the selling tenant."180
The Court of Appeals rejected the parkowners' underlying premise

176. See Lawrence Berger, The New Residential Tenancy Law: Are Landlords Pub

lic Utilities?, 60 Neb. L. Rev. 707 (1981).
177. E.g., Gregory v. City of San Juan Capistrano, 191 Cal. Rptr. 47 (Cal. Ct.
App. 1983) (preemption theory rejected); Palos Verdes Shores Mobile Estates, Ltd.
v. City of Los Angeles, 190 Cal. Rptr. 866 (Cal. Ct. App. 1983) (vagueness and

preemption theories rejected).
178. 204 Cal. Rptr. 239 (Cal. Ct. App. 1984). In May 1984, a similar taking claim

was also raised in Roman v. City of Morgan Hill, No. 54335 (Cal. Super. Ct.). See
Casella v. City of Morgan Hill, 280 Cal. Rptr. 876, 878-79 (1991) (discussing the
disposition of the Roman case). The trial court rejected the claim in that case in response
to a motion for summary judgment. Id. at 877. However, the order was never put into

writing and the case was abandoned. Id.
179. Oceanside, 204 Cal. Rptr. at 252.

180. Id.
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that an artificially reduced rent would result. Instead, it concluded that

the ordinance would permit a "just and reasonable rate of return."181

A. Hall v. City of Santa Barbara
Two years after the decision in Oceanside, the possessory taking argu
ment was raised in federal court in a challenge182 to a Santa Barbara

ordinance,183 that was typical of California mobilehome rent ordi
nances. It authorized annual across-the-board increases equal to three
quarters of the increase in the Consumer Price Index.184 Additional
increases of ten percent were permitted upon changes in mobilehome
ownership.185 Also, park owners could seek increases under the ordi
nance's fair return standard.186
The ordinance included provisions restricting the grounds for termi
nating a rental to specified just causes, which paralleled those set forth
in the state code, rather than augmenting them.187 The one ground for
eviction other than a default by the tenant was for a change in the use
of the park.188 In effect, the ordinance provided mobilehome owners
with the right to sell their mobilehomes in place at a rent controlled

rent.

Hall alleged that the ordinance effectuated a taking of her property
' 'by giving tenants the right to a perpetual lease at a below-market rental

rate."189 The trial court dismissed the complaint for failure to state a
cause of action.190
On appeal, in an opinion authored by Judge Alex Kozinski, the circuit

court of appeals concluded that a per se taking claim had been pre

181. Id. at 253.
182. See Hall v. City of Santa Barbara, 833 F.2d 1270 (9th Cir. 1986).

183. Santa Barbara, Cal. Ordinance ch. 26.08 (Aug. 14, 1984).
184. Hall, 833 F.2d at 1273 n.3 (citing Santa Barbara, Cal. Ordinance ?
26.08.040C (Aug. 14, 1984)).
185. Id.
186. Id. at 1283 (citing Santa Barbara, Cal. Ordinance ? 26.08.020C, D (Aug.

14, 1984)).
187. See id. at 1273 n.2 (citing Santa Barbara, Cal. Ordinance ? 26.08.040A

(Aug. 14, 1984)). In its discussion of evictions restrictions, the court never acknowl

edged the existence of the state regulations or of the fact that the mobilehome owners
would have been subject to the same eviction protections, even if none were included

in the local ordinance. Compare the above-cited Santa Barbara Code provisions with

California Civil Code ? 789.55.

188. Id. (citing Santa Barbara, Cal. Ordinance ? 26.08.040A (1984)).
189. Id. at 1273-74.

190. No written opinion was prepared. For discussion of the trial court's dismissal,

see the Court of Appeals' decision, id. at 1274.
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sented. This conclusion rested upon the court's finding that the exis
tence of the combination of the rent control and the right of assignability

resulted in a permanent "physical occupation."192 In the words of the
court, the permanent "physical occupation" consisted of "the right to
occupy the property in perpetuity while paying only a fraction of what

it is worth in rent .... [An] interest that is transferable, has an
established market and a market value."193 The court's acceptance of
the allegation that the ordinance would result in ' 'reduced' ' rents (which
had been rejected in Oceanside) was central to its analysis, because the
"reduced rents" created the value that was tansferred.

The concept of a per se physical taking was contrasted with a ' 'regula
tory taking" claim in which dimunition in value must be shown.194 In
reaching its conclusion that a per se taking claim had been presented,
the court largely relied on the Supreme Court's ruling in Loretto v.
Teleprompter Manhattan CATV Corp.195 that "a permanent physical
occupation is a government action of such a unique character that it is
a taking without regard to other factors that a court might ordinarily

191. See id. at 1276. The court also reversed the dismissal of the rational basis
challenge to the ordinance. See id. at 1280-81. It concluded that if the park owner's
allegations were substantiated there would be "significant doubt" as to whether the
ordinance's purpose of alleviating a "critical shortage of low and moderate income

housing" would be achieved. Id. Instead, "it would seem that the Santa Barbara

ordinance would do little more than give a windfall to current mobile park tenants at
the expense of current mobile park owners." Id. at 1281.
The court further commented that "the rationality of rent control vel non may have
to be reassessed in light of this growing body of thought on the subject. ' ' Id. Specifically,

it noted that there was growing consensus that rent control exacerbates the problems
it is intended to ameliorate and cited a survey which found that ninety-eight percent of
U.S. economists agreed that rent control reduces the quantity and quality of housing.

Id.

In effect, the court revived the ' 'Lochner' ' standard of review of social legislation
that was designed to protect mobilehome owners by ensuring that their investments in

mobilehomes were not eliminated by evictions or excessive rent increases. The opin

ion's trajectory was directly contrary to the Supreme Court's direction that "empirical

debates . . . over the wisdom... of socioeconomic legislation... are not to be carried

out in the federal courts. ' ' Hawaii Housing Auth. v. Midkiff, 467 U.S. 229,243 (1984).
The Court undertook a review of the wisdom of the legislation under the guise of
reviewing its rationality.
In the subsequent challenges to mobilehome rent controls, which have primarily been

Hall-based claims, courts have consistently dismissed claims that mobile home space
rent controls, including vacancy controls, do not have a rational basis. See, e.g., Azul

Pacifico, Inc. v. City of Los Angeles, 740 F. Supp. 772,780 (CD. Cal. 1990); Casella
v. City of Morgan Hill, 280 Cal. Rptr. 876, 884-85 (1991); Sierra Lake Reserve v.
City of Rocklin, 938 F.2d 951, 958 (9th Cir. 1991).
192. Hall, 833 F.2d at 1276.

193. Id.
194. Id. at 1275.
195. 458 U.S. 419 (1982).
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examine . . . [including] whether the action . . . has only minimal
economic impact on the owner."196
The court further explained that the ordinance's creation of a transfer

able possessory interest which had a "market value" distinguished
the mobilehome rent control scheme from conventional apartment rent
controls, which had been consistently upheld by the courts.197 The apart

ment rent controls did not grant occupancy rights which were transfer
able.198 In contrast, under the mobilehome regulations "tenants were
reaping a monetary windfall. "1199
In none of the cited cases has the landlord claimed that the tenant's right to possess
the property at reduced rental rates was transferable to others, that it had a market
value, that it was in fact traded on the open market and that tenants were reaping
a monetary windfall by selling this right to others. This is not a minor difference;

it is crucial ....

That tenants normally cannot sell their rights in rent controlled property provides
important safeguards for landlords. . . . [Under conventional rent controls] [w]hen
the premises become vacant, the landlord is able to reassert a measure of control

over the property. . . .

[A]s the Santa Barbara ordinance is alleged to operate, landlords are left with the
right to collect reduced rents while tenants have practically all other rights in the
property they occupy. As we read the Supreme Court's pronouncements, this over
steps the boundaries of mere regulation and shades into permanent occupation of the
property for which compensation is due.200

The court went on to note that under mobilehome space rent controls
a mobilehome park owner can never realize a host of rights that are
available to landlords of rent controlled apartments as their units become
vacant. The court stated that, under apartment rent controls, the land

lord:

may choose to occupy it himself; or to allow a friend or relative to stay there; or
to keep it vacant; or make improvements in the hope of raising the rent to the extent

196. Hall, 833 F.2d at 1275-76 (citing Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 433-35 (1982)). In Penn Central Transp. Co. v. City of New

York, 438 U.S. 103 (1978), in the course of an opinion addressing historic preservation
restrictions which were not considered to be a physical taking, the Supreme Court had
commented that "[a] 'taking' may be more readily found when the interference with
property can be characterized as a physical invasion by government, . . . than when
interference arises from some public program adjusting the benefits and burdens of
economic life to promote the common good." Id. at 124 (citations omitted) (emphasis

added).

197. See id. at 1276.
198. See id. at 1278-80.
199. Id. at 1278 (emphasis added).

200. Id. at 1278-80.
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allowed by law; or to rent it to a new tenant, presumably making the selection on
the basis of factors that will maximize his total return from the property.201

In essence, the landlord was left only with the right to collect the
"reduced" rent, without any "meaningful say as to who will live on
the property, now or in the future."202
In contrast to the holdings in earlier mobilehome cases,203 the Hall

court held that the park owner's right to evict for the purpose of con
verting the park to other uses did not obviate the taking claim.204 This
conclusion was based on the conclusion in Loretto that a physical taking
claim could not be defeated merely by offering a landlord the option
of avoiding a permanent occupation by a third party by ceasing to rent?
" 'a landlord's ability to rent his property may not be conditioned on
his forfeiting the right to compensation for a physical occupation. ' "205
Hall cited a dissenting opinion from a recent Supreme Court case,
Fresh Pond Shopping Ctr., Inc. v. Callahan,206 to support its conclusion
that a taking claim had been presented.207 In that dissenting opinion,
Justice Rehnquist concluded that a permanent physical invasion had
been effectuated by a Cambridge rent control law which prohibited
an apartment owner from demolishing a building and converting the
property to other uses.208 The argument that a dissent would not be
guiding was countered with the reasoning that the cited case was' 'distin

201. Id. at 1279.
202. Id. at 1276.
203. Cider Barrel Mobile Home Court v. Eader, 414 A.2d 1246, 1252 (Md. 1980);
Commonwealth v. Gustafsson, 346 N.E.2d 706 (Mass. 1976); Palm Beach Mobile
Homes, Inc. v. Strong, 300 So. 2d 881 (Fla. 1974). The Florida Supreme Court com

mented that without the right to go out of the mobile home park business such acts would
have left the court with "serious doubts about its constitutionality [since] perpetual occu

pancy rights on another's property cannot... be granted by law . . . . " Palm Beach,

300 So. 2d at 887-88.
204. See Hall, 833 F.2d at 1278 n.18.
205. Id. at 1278 (quoting Loretto v. Teleprompter Manhattan CATV Corp., 458

U.S. 419, 439 n. 17 (1982)). The court noted that it was skeptical that the right to go
out of the mobilehome business was ' 'realistically available' ' due to the obstacles posed
by state and local laws, including a six-month notice provision and a requirement that

the park owner obtain a permit to convert the park to another use and submit a relocation

plan subject to approval by the city's Community Development Department. Id. at 1278

n.18.

Such provisions, which grant a great deal of discretion, are common in local ordi
nances. Park closings options are "realistically available" and have occurred in some
cities, but not others.

206. 464 U.S. 875 (1983) (Rehnquist, J., dissenting).
207. Hall, 833 F.2d at 1283 (citing Fresh Pond Shopping Ctr., Inc. v. Callahan,
464 U.S. 875 (1983) (Rehnquist, J., dissenting)).
208. Fresh Pond, 464 U.S. at 876-77.
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guishable from this case in material ways we presume were the basis
for the majority ' s decision. We do not interpret the Fresh Pond dismissal

as repudiating everything said by Justice Rehnquist in his dissent."209

B. Was Adequate Compensation Paid?
In order to find a cause of action, the court also had to find sufficient
grounds for a claim that just compensation had not been provided, since
the Constitution does not prohibit all takings, but rather prohibits takings

without "just compensation."210 It found that the ordinance provision
allowing a fair return on investment did not meet the just compensation
requirement, noting that rents had not been considered as compensation
in Loretto.211
More significantly, the court decided that the benefit to the tenant
from the rent controls, rather than the loss to the park owner due to the

regulation, was the measure of the taking.212 It held that "the [trial]
court must ascertain the value of the interest allegedly transferred to
each tenant and the value of what the [plaintiffs received], if anything,
in addition to normal rental payments."213
209. Hall, 833 F.2d at 1276 n. 14 (emphasis added). In essence, the court developed
a new theoretical basis for transforming the reasoning of a dissenting opinion into

authority?the theory that the decision of the majority could not be seen as repudiating
all of the reasoning of the dissent.
210. "Nor shall private property be taken for public use, without just compensa

tion." U.S. Const, amend. V.
211. Hall, 833 F.2d at 1281.

212. Hall, 833 F.2d at 1281. In a subsequent federal court trial in which challenge
to the Los Angeles ordinance was under consideration, the trial court explained: "The
Hall court, breaking from the traditional 'loss' measure of damages for taking cases,
requires this Court to look to the windfall gain of the tenants caused by the [Rent
Stabilization Ordinance] and award that amount to compensate [the plaintiff]." Azul

Pacifico, Inc. v. City of Los Angeles, 740 F. Supp. 772, 778 (CD. Cal. 1990).

Subsequently, the circuit court of appeals expanded the scope of the trial court's
conclusions regarding liability. See Azul Pacifico, Inc. v. City of Los Angeles, No.
90-55853, 1991 WL 224528 (9th Cir. Nov. 1, 1991) (petition for rehearing pending).
The trial court had limited liability to instances involving sales which had occurred
within the year prior to the institution of the action. See Azul Pacifico, 740 F. Supp.
at 779. The court of appeals extended liability to cover the increases in value of all the

mobilehomes in the park. See Azul Pacifico, No. 90-55853, 1991 WL 224528, at *11.
213. Hall, 833 F.2d at 1281. HaWs taking equation has posed new practical issues
for trial courts, requiring a determination of what portion of the value of mobilehomes
in rent controlled parks is attributable to rent control (the value to the tenants of "the

possessory interest in the land . . . transferred to each of their tenants."). Id.
Such analysis has been highly problematic due to a lack of comparability between
rent controlled and noncontrolled parks. Often all parks within an area are subject
to rent controls, forcing experts to develop nonrent controlled "comparables" from
locations which are not comparable.
An econometric analysis that was published in U. C.L.A. Law Review estimated that
the increased value due to rent control was $8800 for mobilehome sales occurring from
1984 through 1986. Hirsch & Hirsch, supra note 8, at 440-44.

This conclusion was based on the fact mobilehome sales prices were thirty-two
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The use of the benefit to the tenant as the measure of required compen
sation was critical to the outcome of the court's analysis. If the measure

of required compensation was limited to the loss incurred by the park
owners due to the assignability, an argument could have been made that
no compensable taking of property had occurred since the rental income

was the same whether or not the tenants could assign their interest
and, therefore, there was no transfer of value. In Pinewood Estates v.
Barnegat Township Leveling Bd. ,214 which adopted the reasoning of
Hall, the court acknowledged this difference and commented that:
We realize that it could be argued that the appellants are not prejudiced by the
Barnegat Ordinance since under a straight rent control plan in which they select their
own tenants and a tenant when moving must remove his mobile home, their incomes

might be no more than they are now. But such an argument would miss the point
as this is a physical invasion case in which the actual economic impact on appellants
is accorded little weight.215

C. Petitions for Rehearing En Banc and Certiorari

Denied

A petition for an en banc hearing to review the decision of the three
judge panel in Hall was denied.216 The three dissenters from the denial
criticized the court for resting a taking conclusion upon the notion that
an 4 'economic regulation can 'shade' into a physical invasion. ' '217 They
noted that Loretto had specifically distinguished "physical invasions"

percent higher in rent controlled jurisdictions. Id. at 443. The analysis used median
rent to consider the role of location independent of the rent controls. Id. at 441.
However, house price differentials may have been a more reliable measure of the
differences in locational value. Id. at 434-35 n.118.
On remand in the Hall case, the trial court found that the damages were $30,000 per

mobilehome space. Hall v. City of Santa Barbara, No. CV-84-9506-LEW (CD. Ca.
1989) (Findings of Fact and Conclusions of Law, at 14, July 18, 1989).
In a subsequent case involving the Los Angeles ordinance, which was before the
same trial court judge, it was determined that the damages were $20,000 for each
mobilehome that had been sold. Azul Pacifico v. City of Los Angeles, 740 F. Supp.
772 (CD. Cal. 1990). The court ruled that damages were limited to one year by the
state statute of limitations and, therefore, were limited to premiums from sales of

mobilehomes that took place within the one year period prior to the filing of the lawsuit.

Id. at 779.

A California Court of Appeals questioned the conceptual underpinnings of such

analysis. It commented that "the increase in the sales prices of mobile homes resulting
from rent control may simply reflect the artificially low price caused by excessive rents

charged prior to its enactment." Casella v. City of Morgan Hill, 280 Cal. Rptr. 876,

882 (1991).
214. 898 F.2d 347 (3d Cir. 1990).
215. Id. at 353 n.10.
216. Hall, 833 F.2d at 1282.

217. Id. at 1283 (Schroeder, J., dissenting) (citing Loretto v. Teleprompter Manhat

tan CATV Corp., 458 U.S. 419, 441 (1982)).

This content downloaded from 137.150.34.41 on Wed, 07 Sep 2016 19:42:35 UTC
All use subject to http://about.jstor.org/terms

189

190 The Urban Lawyer Vol. 24, No. 1 Winter 1992
from regulations of landlord-tenant relationships : 4 'This Court has con

sistently affirmed that States have broad power to regulate ... the
landlord-tenant relationship in particular without paying compensation
for all economic injuries that such regulation entails."218
The dissenters criticized the panel for accepting the argument that

the Supreme Court "refused to consider in Fresh Pond"219 and for
acting as a " 'superlegislature' second-guessing the wholly economic
regulations of state and local governments."220 Finally they delivered
a warning that the decision would authorize wholesale attacks upon rent
control and bemoaned the money and court time that would be expended
in litigation over its effects.221
Subsequently, a petition for certiorari to the U.S. Supreme Court was
denied.222 Appellant's request for Supreme Court review stood in a weak
position in light of the fact that the case was still in the pleading stage.

D. Hall's Irresolvable Theoretical Construct
While the court of appeal remanded Hall for a determination of factual
claims, in fact its conclusions of law left a theoretical construct that could

not be resolved through a fact-finding process. In the Hall opinion, its
legal analysis was conducted within the framework of plaintiffs factual
allegations that mobilehome owners had been granted permanent possess
ory interests in 4'reduced" rents and had been provided with a "wind
fall."223 These allegations countered the legislative justifications for mo
bilehome rent and evictions controls which were based on the need to

218. Id. at 1283-84 (Schroeder, J., dissenting) (citations omitted).
219. Id. at 1283 (Schroeder, J., dissenting).
220. Id. at 1284 (Schroeder, J., dissenting).
221. See id. at 1284 (Schroeder, J., dissenting).
222. City of Santa Barbara v. Hall, 485 U.S. 940 (1988).
223. Hagman's classic work, Windfalls for Wipeouts defines a "windfall" as "any

increase in the value of real estate?other than that caused by the owner?or by general

inflation." Donald G. Hagman & Dean T. Misczynski, Windfalls for Wipe
outs: Land Value Capture & Compensation 15 (1978).

The plaintiff in Hall alleged that mobilehome owners were able to sell their mo
bilehomes at prices far above industry "blue-book" values. Hall, 833 F.2d at 1274.
However, the Blue Book is not a reliable indicator of mobilehome values in a particular

localility. In a subsequent case, a federal court used the

Blue Book not to determine the value of the mobilehomes sold in plaintiffs park, but
as a measuring stick to determine the amount of the alleged sales premium caused by
the [rent stabilization ordinance]. For example, if a mobilehome in plaintiff s park sells
for $10,000 over the . . . Blue Book price, and a [comparable] mobilehome . . . in a

comparable, but non-rent controlled park sells for $5,000 over the . . . Blue Book

price, this is evidence of a premium of $5,000 caused by the rent control ordinance.

Azul Pacifico, Inc. v. City of Los Angeles, 740 F. Supp. 772, 779 n.2 (CD. Cal.

1990).
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regulate rents in light of the tenants lack of bargaining power and the
practical immobility of mobilehomes.224 Such allegations were largely in
the nature of socio-economic and legal conclusions about the impact of the
mobilehome rent and eviction regulations on rents and property rights.

The court concluded that these allegations required a resolution of
"fact-bound" issues.225 But, a resolution of the question of whether the
ordinance resulted in "reduced" rents depended on how "reduced" rents
were defined, rather than on fact issues. (E.g., were they defined as rents
below levels that could be obtained in the absence of rent control, or rents

below "balanced" market levels, or rents below fair return levels?)
While the court used the concept of "reduced" rents to find a basis for
a takings claim, it never defined that concept.226 The court noted that
' 'mobile homes are mobile only in the sense that they are not permanently

anchored to a foundation."227 However, it did not give any acknowledg
ment or weight to the potentially monopolistic features of the relationship

and the obvious consequences of the total immobility of mobilehomes, the
fact that their values could be effectively appropriated by park owners via

unlimited rent increases. Furthermore, the court did not make any note

of tenants' substantial investment in mobilehomes (and accompanying
improvements). Reviewing virtually the same factual allegations, the Cali
fornia Court of Appeals had declared that: "Rent control attempts to
restore free market conditions by limiting rent increases to that level which

would occur under general market conditions?a competitive housing mar
ket as opposed to a monopolistic or oligopolistic one."228

1. TREASURED STRANDS

The Hall court also concluded that there were allegations to the effect
that Santa Barbara's eviction regulations transgressed what Loretto con
sidered as "one of the most treasured strands in an owner's bundle of

property rights"?"[t]he power to exclude."229 The potentially treas
ured strands included the right of a park owner to "occupy [a space]
himself; or to allow a friend or relative to stay there; or to keep it vacant

224. See, e.g., Fremont, Cal., Municipal Code ? 3-13101 (1987); Oceanside,
Cal., Municipal Code ? 16.B.1 (1982).
225. Hall, 833 F.2d at 1282.
226. At one point, the court stated that the trial court must determine "the value of

what the Halls received ... in addition to normal rental payments." Id. at 1281.

227. Id. at 1273.

228. Oceanside Mobilehome Park Owners' Ass'n v. City of Oceanside, 204 Cal.
Rptr. 239, 251 (Cal. Ct. App. 1984).
229. Hall, 833 F.2d at 1277 (citing Kaiser Aetna 444 U.S. 164, 179-80 (1979));
see also Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435-36

(1982)).
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. . . or to rent it to a new tenant" or to "select attractive pleasant
applicants . . . ."231
In the context of mobilehome park ownership, it stretches the imagi
nation232 to conclude that the rights of owner occupancy and selection
of tenants on the basis of personal friendship are "treasured strands."

These rights are associated with the ownership of small residential
properties.233 As a practical matter, the power to exclude may be seen

as almost solely an "economic" right that may be used to increase
profits through increased rents or conversion to a more profitable use.234

2. LIFE AFTER HALL: CONSIDERATION OF
THE HALL TAKING DOCTRINE BY OTHER

COURTS

As the following chart demonstrates, since the Hall decision, state
appellate courts have consistently rejected its legal conclusions on the
basis that they are not persuasive. In most instances, federal courts have
either criticized HalPs conclusions or have dismissed challenges which

are based on its theories on procedural grounds.

FEDERAL COURT AND STATE APPELLATE
COURT OPINIONS235 IN RESPONSE TO HALL BASED

TAKING CLAIMS

Case/Decision Date

Court

Eamiello (8/88)
Pinewood (3/90)

U.S.CA. (N.J.)

Conn. S. Ct.

Ruling
Hall not persuasive
followed Hall

230. Id. at 1279.
231. Id. at 1279 n.23.
232. The plaintiff s park had seventy-one mobilehome spaces. See id. at 1276. Parks
typically have one hundred or more spaces. Drury, supra note 30, at 16.
233. A New Jersey appellate court ruled that an owner of a three-unit building had

the right to evict for owner-occupancy. See Sabato v. Sabato, 342 A.2d 886 (N.J.
Super. Ct. Law Div. 1975). However, it indicated that it probably would have taken

a different view if a larger building had been involved. It distinguished between ' 'build
ings or structures ordinarily utilized for owner occupancy as opposed to large apartment
houses or garden apartment complexes clearly representing 'investment type' proper

ties." Id. at 897.
New York City rent regulations permit eviction for occupancy by a landlord or

the landlord's immediate family without a showing of "immediate and compelling
necessity" only in buildings containing not more than twelve units. N.Y. Unconsol.

Laws ? 2104.5 (McKinney 1991).

234. In situations in which increases are permitted upon vacancies, the right to select
tenants may be valuable to the extent that park owner can select tenants who are likely
to remain a shorter period of time and thereby increase the number of vacancy increases.

See Hall, 833 F.2d at 1279 n.23.
235. Case citations are included in the following discussion.
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Azul Pacifico (4/90)

U.S.D.C. (S. Cal.)

Yee (10/90)

Cal. Ct. App.

Hall not persuasive

Tubach (12/90)

Cal. Ct. App.

Hall not persuasive

Cal. Ct. App.
(2d Dist.)
Cal. Ct. App.

Hall not persuasive

(unpublished)

(4th Dist.)

Carson (4/91)

U.S.D.C. (S. Cal.)

Hall criticized

Casella (5/91)

Cal. Ct. App.

Hall not persuasive

DeAnza (6/91)

U.S.CA. (N. Cal.)

(unpublished)

Peppard (1/91)
(depublished)
Palomar (2/91)

(4th Dist.)

(4th Dist.)

(6th Dist.)

bound by Hall but
criticized reasoning

Hall not persuasive

federal abstention

challenge to

ordinance &
damages barred by

statute of limitations

S/erra Lato (7/91)
Azul Pacifico (11/91)

U.S.CA. (9th Cir.)
U.S.C.A. (9th Cir.)

followed Hall
followed Hall

In 1988, mEamiello v. Liberty Mobile Home Sales,23 the Connecticut
Supreme Court rejected HalPs conclusions on the taking issue, although
it also found that its case was distinguishable on the basis that the regula
tions in issue did not include rent controls.237 The Connecticut court con
cluded that the mobilehome rent regulation scheme that was the subject
of the Hall case differed significantly from the physical invasion that was

found in Loretto23* It explained that Loretto involved the case of a build
ing owner who was 4 'compelled to allow the attachment of objects to his
building for the purpose of supplying a service to which he had never

236. 546 A.2d 805 (Conn. 1988).

237. Id. at 816. In 1989, a U.S. District Court rejected a taking challenge to Connect
icut's mobilehome eviction protections. See Gibbs v. Southeastern Investment Corp.,
705 F. Supp. 738 (D. Conn. 1989). Gibbs distinguished Hall on the basis that Connecti
cut's regulations did not include rent controls, while the plaintiffs in Hall alleged that
the applicable ordinance provided for "a perpetual lease at a below-market rental rate

. . . ." Gibbs, 705 F. Supp. at 743 (quoting Hall v. City of Santa Barbara, 833 F.2d
1270, 1274 (9th Cir. 1986)).
238. See Eamiello, 546 A.2d at 816.
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agreed. ' ' In contrast, the mobilehome space regulations only require
owners to continue to allow a use to which they had consented.
There are significant differences in the degree of infringement upon common law
property rights between a govemmentally authorized placement of wires and related
devices by a private cable television company on a building without the consent of
the owner, as in Loretto, and the right given by our statutes to mobile home owners
and their transferees to continue to occupy sites within a mobile home park that were

originally leased to them or their predecessors for that purpose consensually. . . .
[The park owner] is not being compelled to permit his land to be occupied for a use
to which he never consented.240

The court went on to note that the Connecticut mobilehome space rent

and eviction regulations were less restrictive than the scheme upheld in
Fresh Pond Shopping Center v. Callahan241 that prohibited a property
owner from ceasing to retain an apartment building on the property
because, under Connecticut law, park owners retained the right to evict
in order to leave the mobilehome park business.242

Four years after the Hall decision, a challenge based on its theories
reached the U.S. Court of Appeals in New Jersey. In March 1990, in

Pinewood Estates v. Barnegat Township Leveling Board 243 the U.S.
Court of Appeals for the Third Circuit adopted the reasoning of Hall244
In that case, as in Hall, the trial court dismissed the complaint.245
The court of appeals concluded that the rent control law granted the
tenants an interest in property that belonged to the landlord:
This is not a case in which a property owner has simply been told that he cannot
do something on his property or that he must use his property a certain way. The
situation is aggravated by the fact that the transfer is accompanied by the payment
not to the landlord but to the departing tenant of what amounts to rent for the use
of the pad. The "rent" is for the possessory interest of the landlord. Thus, this is
a case where other persons, tenants, have been granted interests in property which
properly belongs to the appellants, the landlords.246

From October 1990 through May 1991, California Courts of Appeals
in three districts rejected the reasoning of Hall241 In each case, the state

239. Id.

240. Id. at 816-17.
241. 464 U.S. 875 (1983).

242. Eamiello, 546 A.2d at 817.

243.
244.
245.
246.

898 F.2d 347 (3d Cir. 1990).
See id. at 353-54.
See id. at 348.
Id. at 353.

247. See Yee v. City of Escondido, 274 Cal. Rptr. 551 (Cal. Ct. App. 1990),petition
for hearing denied No. S018568, 1991 Cal. LEXIS 353 (Jan. 24, 1991), cert, granted,

112 S. Ct. 294 (1991); Casella v. City of Morgan Hill, 280 Cal. Rptr. 876 (Cal. Ct.
App. 1991), reviewed denied, (July 17, 1991).
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supreme court denied petitions for hearing to review the decisions.

The first rejection by a California appellate court, in Yee v. City of
Escondido249 was by the same appellate panel that had previously ruled
against the possessory taking challenge in Oceanside. In response to the

new Hall-based challenge, the panel noted that 6'Hall . . . does not
discuss or even cite our prior decision in Oceanside."250
The panel explained that mobilehome park spaces and mobilehomes

were "complementary" goods.251 Therefore, it was "inevitable that
where government acts to ... limit increases in the rental prices charged
for mobilehome spaces, the price of mobilehomes will increase."252 It

concluded that "[w]here a government regulation purports to reduce
the excessive and unfair price to a reasonable level, the mere fact that
the price for complementary goods and services rises as a result does not
transmute an otherwise reasonable price regulation into a compensable
'taking. ' ' '253 This assumption provided the underpinning for a different

conclusion than that of the Hall court, which had relied on the allegation
that the ordinance resulted in "reduced" rentals.254

The panel took issue with HalVs conclusion that the creation of a
monetizable possessory interest elevated the regulation to a physical
taking.255 It noted that, in the case of mobilehome rent control, the
benefit of the regulation was limited to those mobilehome owners rent
ing spaces at the time the ordinance was enacted while, in the case of
apartment rent controls, the economic benefit of the regulation is spread

248. Yeev.CityofEscondido,No.S018568,1991 Cal. LEXIS 353 (Jan. 24,1991);

Casella v. City of Morgan Hill, (July 17, 1991).
249. 274 Cal. Rptr. 551. One justice dissented from the denial of the petition. See
id. at 557-59 (Huffman, J., dissenting).
250. Yee, 21A Cal. Rptr. at 555.

251. Id. at 553.

252. Id.

253. Id. (emphasis added).

254. The dissent commented that the panel's conclusion in Oceanside Mobilehome
Park Owners' Ass'n v. City of Oceanside, 204 Cal. Rptr. 239 (Cal. Ct. App. 1984),
that "the Oceanside ordinance was fairly structured not to reduce rents more than
required for the purposes of the police power . . . does not in any fashion analyze the
issue presented here." Yee, 21A Cal. Rptr. at 558-59. The two diverse premises about
the impacts of the rent ordinances on rents were central to the opposing opinions on

the panel.
Hirsch's article, which provided a background for the Hall analysis, assumes that

"the fair rental value of the space would be the rental that the space would bring in
a relatively free market context (i.e. a comparable market without rent control)."

Hirsch & Hirsch, supra note 8, at 427, n.98.
255. SeeYee, 274 Cal. Rptr. at 555.
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among all succeeding tenants. "In both cases, however, the value
'taken' from the property is conceptually identical."257
Three months later, in January 1991, another division of the Califor
nia Court of Appeals adopted the reasoning set forth in the Yee opin
ion.258 However, that opinion was not published.259
In February 1991, another panel of the same district that had issued
the Yee decision followed its reasoning in an unpublished decision.260
Six months after Yee, the court of appeals of another district delivered

a biting rejection of Hall.261 The court "rejected] Hall's espousal of
the notion that economic regulation such as the rent control measure
challenged here could metamorphose into the type of physical occupa
tion described in Loretto."262 It also commented:
It is apparent to us that the Ninth Circuit's analysis in Hall?that the effect
occasioned by the combination of the state regulations and the local ordinance

was a "physical invasion"?was no more than a convenient means ... of
distinguishing a loss the court considered "clearly compensable" from one which
it did not.263

The court then concluded that the allegations about transfers of wealth

and "windfalls," which "Hall found to be crucial, [were] a truism; an
inevitable part of the unique relationship between a mobilehome park
owner and his or her tenant."264 In the court's view, the fact that the
mobilehome owners reaped an economic benefit does not address the
issue of whether the regulation constitutes a taking.265
Furthermore, the court questioned the view that the rental income
which park owners lost by virtue of the rent controls was even their

property.
256. Id. at 555.
257. Yee, 274 Cal. Rptr. at 556.
258. See Peppard v. City of Carpinteria, 278 Cal. Rptr. 98, 100 (1991) (Review

denied by the California Supreme Court and order that opinion not be officially pub

lished March 21, 1991).

259. See id.

260. See Palomar Mobilehome Park Ass'n v. City of San Marcos, No. DOl 1484,
1991 Cal. LEXIS 2026 (Cal. Ct. App. Feb. 6, 1991), petition for review denied, (Cal.
1991). Petition for hearing by the U.S. Supreme Court was filed in June 1991.
261. See Casella v. City of Morgan Hill, 280 Cal. Rptr. 876 (Cal. Ct. App. 1991).

262. Id. at 881.

263. Id.

264. Id. at 881-82. The court noted that it was not bound to admit all allegations
in a complaint. " 'A demurrer . . . does not admit contentions, deductions or conclu
sions of fact or law alleged therein.' . . . '[W]here an allegation is contrary to law or
to a fact of which a court may take judicial notice, it is to be treated as a nullity.' "

Id. at 878 (quoting Daar v. Yellow Cab Co., 433 P.2d 732, 745 (Cal. 1967); Dale v.
City of Mountain View, 127 Cal. Rptr. 520, 522 (Cal. Ct. App. 1976)).

265. See id. at 882.
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Professor Manheim has suggested the premise underlying Hall's conclusion?that
the "economic fruits of enhanced site value are naturally the property of the park
owner"?is itself subject to question. . . . [the question is rather whether the concept
of property includes the right to charge "quasi-rent;" the amount attributable to
space scarcity and moving costs].266

3. PROCEDURAL BARS TO //ALL-BASED

CLAIMS

Since the Hall decision, federal courts have found procedural obstacles

to Hall-based claims. Prior to the recent California appellate court
decisions rejecting the Hall theory, some federal courts abstained, pend
ing the exhaustion of state court remedies.267 Subsequent to the state
decisions, one federal trial court ruled that a state determination in a

Hall-based claim is a final determination on the merits, which can only

be appealed to the U.S. Supreme Court.268
In Carson Harbor Village, Ltd. v. City of Carson,269 the same trial
court judge who had been overruled in Hall ruled that state claims must
be exhausted before a federal claim can be brought,270 notwithstanding
state appellate rulings that no cause of action existed in Hall-type chal
lenges. The trial court held that:
the denial of review is not equivalent to an affirmation by the Supreme Court, even
though some lawyers might treat the two as having the same effect. . . . The Supreme
Court is not bound by the denial of review of the appellate decision and could decide
to review another of the many Hall type claims pending in the state court system.
Moreover, other appellate departments are not bound by the decision of Department

One in the Yee case.

This court realizes that, in a practical sense, this ruling makes it very difficult for
these plaintiffs to have their claims heard in any court. Plaintiffs will have to take
each one of these cases to state court where they will be dismissed under Yee at the

trial level, then they will have to appeal, probably up to the California Supreme
Court which may or may not grant review. However, the fact remains that this issue
should be addressed by the California courts under state law before coming to the
federal courts.271

Subsequently, the U.S. court of appeals (in a decision authored by
Judge Kozinski) held that park owners do not have a remedy in state

266. Id. (citations omitted).
267. McDougal v. County of Imperial, 942 F.2d 668 (9th Cir. 1991); Kuebler v.
City of Escondido, 933 F.2d 1014 (9th Cir. 1991) (unpublished). But see Richardson
v. Honolulu, 759 F. Supp. 1477 (D. Haw. 1991).
268. See Yee v. City of Escondido, 274 Cal. Rptr. 551 (S.D. Cal. 1989).

269. No. CV-90-3428-LEW (CD. Cal. April 16, 1991) (Order).
270. Id. at 11-12.

271. Id.
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courts for takings claims based on the theories of Hall. Therefore,
they may bring their actions in federal court.
However in June 1991, after years of costly litigation without resolu

tion, a Ninth Circuit panel ruled that Hall-based constitutional chal
lenges and damages claims were subject to a one year statute of limita
tions, running from the date of enactment of the ordinance.273 The effect

of this decision, if it stands, will be to eliminate virtually all potential
Hall-based claims to the ordinances which still have the vacancy control

provisions which were in effect at the time of the Hall decision.
4. PETITION FOR U.S. SUPREME COURT
REVIEW OF ?4LL-BASED CLAIMS
In June 1991, after the California Supreme Court denied a petition for
review of their claims and the federal trial court held that it had no

jurisdiction,274 Escondido and San Marcos park owners petitioned to
the U.S. Supreme Court for a writ of certiorari,275 which has been
granted.

VI. Does the Combination of Lease
Assignability and Vacancy Control

Constitute a Per Se Taking of
Property?276

The central issues in Hall and its progeny have been:
(1) whether space rent and occupation regulations constitute a ' 'permanent physical

occupation" which is a per se taking, and

(2) whether what Hall and Pinewood describe as the "windfall" or "premium" is
the "property" of mobilehome park owners that has been taken without just

compensation.

272. See Sierra Lake Reserve v. City of Rocklin, 938 F.2d 951 (9th Cir. 1991).

273. See DeAnza Properties Ltd. v. County of Santa Cruz, 936 F.2d 1084 (9th Cir.

1991).
274. See Yee v. City of Escondido, No. 89-0234B(CM) (1991); Palomar Mo

bilehome Park Ass'n v. City of San Marcos, No. 91-0157B(JEG), 1991 Cal. LEXIS
2026 (S.D. Cal.) (judgment filed Feb. 6, 1991), petition for hearing by the U.S.
Supreme Court filed in June 1991. See also Casella v. City of Morgan Hill, No. C91
1035EFL, 1991 U.S. Dist. LEXIS 14904 (filed Oct. 4, 1991).

275. Yee, 112 S. Ct. 294 (1991).

276. Alternative views of the application of taking theories to mobilehome rent and

eviction regulations are presented in Karl Manheim, Tenant Eviction Protection and

the Takings Clause, 1989 Wis. L. Rev. 925; Thomas G. Moukawsher, Mobile Home
Parks and Connecticut's Regulatory Scheme; A Takings Analysis, 17 Conn. L. Rev.

811, 826-28 (1985) ; Neal Stout, Making Room at the Inn: Rent Control as a Regulatory

Taking, 38 J. Urb. & Contemp. L. 305 (1990); Mary E. McAlister, Hall v. City of
Santa Barbara: A New Look at California Rent Controls and the Takings Clause, 17

Ecology L.Q. 179 (1990).
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The purpose of this section is to provide additional comment and per
spective on the analysis of these issues.

A. The Permanent Physical Invasion Issue
While there has been extensive consideration by the courts of what
constitutes a regulatory taking, consideration of what types of govern
mental actions are physical occupations that are per se takings has been

more limited.277
1. HISTORICAL PERSPECTIVE

An understanding of the development of the concept that a permanent
physical invasion constitutes a per se taking is useful in providing a

perspective on an appropriate scope of the doctrine. The concept is
not based on the intent of the Framers of the Constitution. In fact,
constitutional taking concepts in general are a product of judicial inter
pretation, rather than any design by the Framers of the Constitution.278

Early taking theories rested on "natural justice" theories regarding
private property rights and were countered by theories that compensa
tion was not required because all property was originally held at the
sufferance of the sovereign.279 From the outset, the taking concepts did
not have a precisely defined scope. Taking discussions arose primarily
in response to claims related wartime seizures of private property,280
water rights, or flooding cases.281 The debate was over whether there
could be a taking without a taking of title and/or physical entry, rather
than being over whether a physical invasion constituted a per se taking.
Most courts took the position that taking of title or physical entry was

277. The debate over whether "permanent" physical occupations constitute per se

takings may be seen as an inversion of the debates of earlier eras over whether a taking

could occur in the absence of a physical invasion.

278. Much of the early consideration of taking principles was based on state constitu

tional principles because the just compensation provisions in the Bill of Rights only

applied to takings by the federal government. Only two of the original thirteen states
included property protections in the declarations of rights that were included in their
original constitutions. Prior to the adoption of the Fourteenth Amendment, state courts

of the original thirteen states relied on natural law theories. See J.A.C. Grant, The
"Higher Law" Background of the Law of Eminent Domain, 6 Wis. L. Rev. 67, 70,

77-81 (1931).

Virtually all of the states that were subsequently admitted to the Union provided for

compensation in their first constitution. See J.A.C. Grant, The 'Higher Law' Back
ground of the Law of Eminent Domain, 6 Wis. L. Rev. 67 (1931).

279. Morton J. Horwitz, The Transformation of American Law 63-66
(1977).

280. Joseph L. Sax, Takings and the Police Power, 74 Yale L.J. 36, 56 (1964).
281. See, e.g., Sanguinetti v. United States, 264 U.S. 146, 149 (1924); Mononga
hela Navigation Co. v. Coons, 6 Watts & Serg. 101 (Pa. 1843).
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a prerequisite to a taking. A related question was whether a physical
invasion had occurred. In some cases, public acts that totally destroyed
private property through flooding or other means were not considered
takings.283
The formalistic approach of requiring an actual physical appropria
tion became the subject of widespread criticism. In 1857, a constitu
tional scholar commented that:
To differ from the voice of so many learned and sagacious magistrates, may almost

wear the aspect of presumption; but I cannot refrain from the expression of the
opinion, that this limitation of the term taking to the actual physical appropriation
of property or a divesting of title is, it seems to me, far too narrow a construction
to answer the purposes of justice, or to meet the demands of an equal administration
of the great powers of government.284

However, these arguments were countered by widespread concerns that

consequential damage concepts could have ruinous economic impacts
for public entities.285
By the second half of the century, courts awarded compensation in
instances in which public action destroyed the usefulness of a property,
although it did not take title, and many states amended their constitutions

to require compensation for "damaging" as well as "taking" property
through public action.286
In a leading case, Pumpelly v. Green Bay Company,287 the Supreme
Court found that there had been a taking where a public dam caused

282. It seems to be settled that, to entitle the owner
to protection ... the property must be actually taken in the physical sense of the
word, and that the proprietor is not entitled to claim renumeration for indirect or
consequential damage, no matter how serious or clearly and unquestionably resulting
from the exercise of the power of eminent domain. This rule has been repeatedly
declared in many of the States of the Union.

Joseph M. Cormack, Legal Concepts in Cases of Eminent Domain, 41 Yale L.J. 221

(1931) (citing Theodore Sedgwick, Statutory and Constitutional Law 519

(1857)).

283. E.g., Monongahela Navigation Co. v. Coons, 6 Watts & Serg. 101 (Pa. 1843)

(no compensation required for flooding of a mill resulting from public obstruction of

a stream); Beseman v. Pennsylvania R.R., 13 A. 164 (1888) (no taking when a railroad

company rendered land unfit for habitation by permitting cars with offensive freight

within ten feet of a house).

284. Joseph M. Cormack, Legal Concepts of Eminent Domain, 41 Yale L.J. 221

(1931) (citing Sedgwick, Theodore Sedgwick, Statutory and Constitutional
Law 519-24 (1857)).
285. See Horwitz, supra note 279, at 69.

286. For discussion of these developments, see Robert Kratovil & Frank J. Harrison,

Jr., Eminent Domain?Policy and Concept, 42 Cal. L. Rev. 596 (1954).

287. 80 U.S. (13 Wall.) 166 (1871).
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overflowing of private land. Subsequently, the Court found that when
the government "takes away the use and value ... it is of little conse
quence in whom the fee may be vested. ' '289 The movement during this
era was from analysis based on the physical nature of the government
action to analysis based on its impact on property.
At the same time that courts differed over whether physical invasions
were required in order for takings to occur, they also split over whether
permanent physical invasions were per se takings which required com

pensation in the absence of a substantial loss in value. In Loretto v.
Teleprompter Manhattan CATV Corp. ,290 the Court stated that it had
squarely4 'affirmfed] the traditional rule that a permanent physical occu
pation of property is a taking"291 44 without regard to whether the action
. . . has only minimal economic impact on the owner."292 However,
in the nineteenth century the rule was far from settled.

Until 1851, openings of public roads on unimproved land were not
a taking, based on the theory they increased the value of property.293
In 1899, the Massachusetts Supreme Judicial Court held that:
even the carrying away or bodily destruction of property might be of such small
importance that it would be justified under the police power without compensation.
We assume that one of the uses of that convenient phrase, police power, is to justify
those small diminutions of property rights which, although within the letter of
constitutional protection are necessarily incident to the free play of the machinery
of government.294

In 1910, the Supreme Court ruled that the laying of a street across
a privately owned right of way did not constitute a taking when no loss

in value occurred as a result of the public action.295 In a subsequent
case, the Court stated that4 4it is the character of the invasion, not the

amount of damage resulting from it, so long as the damage is substan
tial, that determines the question of whether it is a taking."296
But in other cases courts ruled that a physical taking required compen

288. Id. at 180-81. But, the Court did not find that there was a taking when the

construction of a coffer-dam and accompanying excavations adjacent to private property

obstructed access to a privately owned dock. Transportation Co. v. Chicago, 99 U.S.

635 (1878).

289. United States v. Lynah, 188 U.S. 445 (1903).

290. 458 U.S. 419 (1982).
291. Id. at 441.
292. Id. at 434-35.

293.
294.
295.
296.

Grant, supra note 278, at 67.
Bent v. Emery, 53 N.E. 910, 911 (Mass. 1899).
Boston Chamber of Commerce v. City of Boston, 217 U.S. 189 (1910).
United States v. Causby, 328 U.S. 256, 266 (1946) (citing United States v.

Cress, 243 U.S. 316, 328 (1917)).
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sation even if it did not result in a diminution in value. In 1851, the
Georgia Supreme Court required compensation for the placement of a
road on wnenclosed land.297 The court explained that compensation was
essential in order to protect private property from public abuse.298 In
1906, the New York Court of Appeals ruled that stringing telephone
wire over a property constituted a taking. " '[A]n owner is entitled to
the absolute and undisturbed posession of every part of his premises.
. . . ' "299 The West Virginia Supreme Court explained in a case involv
ing a physical invasion that "a question of right is involved, and not

a question of value."300
In the twentieth century, the general rule has been that utility installa

tions constitute takings,' 'even if they occupy only relatively insubstan
tial amounts of space and do not significantly interfere with the landown

er's use of his land."301

Loretto's facts tested the hypothetical limits of the per se taking
doctrine.302 The state requirement that compelled apartment landlords
297. Parham v. Decatur County, 9 Ga. 341 (1851).

298. Id. at 354-55.

299. United States v. Causby, 328 U.S. 256 (1946) (quoting Butler v. Frontier Tel.

Co., 79 N.E. 716, 718 (N.Y. 1906)).

300. Lovett v. West Va. Cent. Gas Co., 65 S.E. 196, 199 (W. Va. 1909).
301. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 430 (1982).

On the one hand, during this century, the judiciary has worked toward a substantive
approach to determining what constitutes a regulatory taking. On the other hand, it
moved towards creating a mechanical test of what constitutes a per se taking.
302. Loretto's per se taking doctrine has been subject to widespread criticism. See
Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 442 (Blackmun, J.,
dissenting) ("[T]he Court's approach 'reduces the constitutional issue to a formalistic
quibble' over whether property has been 'permanently occupied' or 'temporarily in

vaded'."); see also Casella v. City of Morgan Hill, 280 Cal. Rptr. 876, 880-81 (Cal.

Ct. App. 1991).

See also Ray Mulligan, Comment, Loretto v. Teleprompter Manhattan CATV Cor
poration: Another Excursion into the Takings Dilemma, 17 Urb. Law. 109 (1985);
Robert M. DiGiovanni, Note, Eminent Domain?Loretto v. Teleprompter Manhattan
CATV Corp.: Permanent Physical Occupation as a Taking, 62 N.C. L. Rev. 153

(1983).

One of the leading constitutional scholars of the era has sharply criticized the "fetish

ism" associated with the approach pursued in Loretto and the illogical results that
ensued. Professor Laurence Tribe wrote:

The majority opinion [in Loretto] contains several pages of hyperbolic rhetoric in
which a few feet of lh inch cable and a couple of small silver boxes?the totality of
the offending installation?are described as having effectively destroyed the land
lord's use of his roof space. We are told that to allow a "stranger" to "invade" and
' 'exercise complete dominion' ' over the landlord's property is ' 'literally to add insult
to injury." The majority even takes the dissent to task for underestimating the size
of the CATV [cable TV] installation, which actually displaced more than PMeet!
This obsession with permanent physical invasions of even the most de minimis
variety borders on fetishism. The majority apparently finds merely temporary limita
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to accept cable TV lines in their buildings, was minimal in terms of a
physical invasion. Furthermore, it differed from prior physical occupa
tions that were found to be per se takings. In the case of the cable TV
line, the physical occupation was for the benefit of the tenant occupants
of the property, while in the other physical occupation cases, which
typically involved utility lines or roads, the occupation was for the
benefit of the general public and not for the parties that had either
nonpossessory or possessory interests in the property.
In order to distinguish its holdings in Loretto from its prior decisions
upholding regulations of landlord-tenant relationships, the Court noted
that none of the landlord-tenant cases involved a4 'permanent occupation
of the landlord's property by a third party."303

The Supreme Court has not applied the per se taking rule in cases
where the physical invasions were not "permanent." In Pruneyard
Shopping Center v. Robins,304 a case involving state authorization of
free speech in a privately owned shopping center, the Court held that
"the fact that [the speakers] may have 'physically invaded' appellants
property cannot be viewed as determinative."305

tions on the right to exclude, such as those in Pruneyard,Kaiser Aetna, and the
intermittent flooding cases, to be less constitutionally offensive even though the
economic deprivation of those incursions far exceeds that worked by CATV installa

tions ....

The final oddity of the Teleprompter decision is that the majority concedes that
its analysis turns upon the fact that the CATV company, rather than the landlord,
owns the offending installation. The Court claims that its holding does not affect the
state's power to require landlords to provide such things as mailboxes, smoke alarms,
and utility connections. The reason is that, although the expense in those situations
is imposed directly on the landlord, and her dominion over the property is certainly
impaired, she owns the installation, albeit unwittingly.

Laurence H. Tribe, American Constitutional Law, 602-03 (2d ed. 1988).
The distinctions between physical and regulatory takings have been repeatedly criti
cized as artificial. Hirsch concludes that the mobilehome space regulations constitute
a taking, but suggests that a nexus test should be used "instead of stretching doctrine
to conclude that government has 'physically occupied' property." Hirsch & Hirsch,

supra note 8, at 466.
303. Loretto, 458 U.S. at 440. While Loretto considered "permanency" for the

purpose of finding a taking even in the absence of economic impact, it may be that

' 'permanency' ' was originally considered for the purpose of showing the serious impact

of the invasion. In Sanguinetti v. United States, 264 U.S. 146 (1924), the Supreme

Court explained that a flooding must "constitute an actual, permanent invasion of the
land, amounting to an appropriation of and not merely an injury to, the property." Id.
at 149. Among the Court's bases for not finding a taking was that "Appellant was not
ousted, nor was his customary use of the land prevented." Id.

304. 447 U.S. 74 (1980).
305. Id. at 84.
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2. DO MOBILEHOME PARK RENT AND
EVICTION CONTROLS CONSTITUTE PER SE
TAKINGS UNDER LORRETOl
Loretto stated that "whether a permanent physical occupation has oc
curred presents relatively few problems of proof" and found a per se
taking in a situation involving "[t]he placement of a fixed structure on
land ... an obvious fact that will rarely be subject to dispute. ',306 Since
Loretto, the question of whether or not there has been a physical invasion

has been the "subject of dispute" rather than an "obvious fact."307
Hall and Pinewood distinguished the landlord-tenant regulations that

would remain untouched under Loretto from the regulations in the

mobilehome cases on the basis that the mobilehome rent controls author

ized occupations in "perpetuity."308
The mobilehome rent regulations may be distinguished from the
"permanent physical occupations" that were subject to the per se rule
of Loretto.309 None of the numerous occupations which were cited by
Loretto as examples of per se physical occupation takings were occupa
tions entered into pursuant to rental agreements for the benefit of the

landowner,310 as is the case in mobilehome space tenancies. None of
them involved readjustments of preexisting landlord-tenant relation

ships.

The "third party" nature of the physical occupation was critical to
Loretto. At one point, the court notes that the outcome of its analysis
would not have been the same if the government had required landlords
to ' 'provide' ' cable installations rather than authorizing installations by
306. Loretto, 458 U.S. at 437 (emphasis added).
307. Hall is not the only case in which it has not been obvious whether or not
government action constituted a physical taking. See United States v. Sperry Corp.,
493 U.S. 52 (1989), rev'g Sperry Corp. v. United States, 853 F.2d 904 (Fed. Cir.
1988) (reversed on the issue of whether a physical taking occurred).
308. See Hall v. City of Santa Barbara, 833 F.2d 1270, 1276 (9th Cir. 1986);
Pinewood Estates v. Barnegat Township Rent Leveling Bd., 898 F.2d 347, 355 & n. 1

(3d Cir. 1990).

309. These distinctions are subject to the caveat that "formalistic distinctions"
should not prevail over substance.
310. The types of cases cited by Loretto as per se takings were as follows: Flood
ing?United States v. Kansas City Life Ins. Co., 339 U.S. 799 (1950); Sangvinetti v.

United States, 264 U.S. 146 (1924); United States v. Cress, 243 U.S. 316 (1917);
United States v. Lynah, 188 U.S. 445 (1903); Pumpelly v. Green Bay Co., 80 U.S.
(13 Wall.) 166 (1871); telephone & telegraph lines?Southwestern Bell Tel. Co. v.
Webb, 393 S. W.2d 117 (Mo. Ct. App. 1965); Western Union Tel. Co. v. Pennsylvania
R.R., 195 U.S. 540 (1904); St. Louis v. Western Union Tel. Co., 148 U.S. 92 (1893);
utility lines?Lovett v. West Virginia Cent. Gas Co., 65 S.E. 196 (W. Va. 1909);
overflights?United States v. Causby, 328 U.S. 256 (1946); permanent military guns
directed over private land?Portsmouth Co. v. United States, 260 U.S. 327 (1922);
seizure of property?United States v. Pewee Coal Co., 341 U.S. 114 (1951).
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third parties.311 It explained that "[o]wnership would give the landlord
rights to the placement, manner, use, and possibly the disposition of
the installation. The fact of ownership is . . . not simply incidental."312
In the case of the mobilehome space regulations, the park owners au
thorized the installation of the mobilehomes and control their "place
ment, manner [and] use' ' for the purposes of advancing the returns from

their ownership.313

The invasion in Loretto may also be distinguished from the mo
bilehome rent control on the basis that the cable TV occupation involved
an occupation which extinguished all nonpossessory as well as possess

ory uses. The Court noted that, in the area occupied by the cable TV
lines, the apartment owner "not only cannot exclude others, but can
make no nonpossessory use of the property. ' '314 Under the mobilehome
space regulations, the park owner retains the primary 4 'nonpossessory' '

use of the property?the right to collect rent?which, in fact, is its
primary function for park owners.
Loretto points to a situation in which "even though the owner may
retain the bare legal right to dispose of the occupied space by transfer or
sale, the permanent occupation of that space by a stranger will ordinarily
empty the right of any value."315 In contrast, in the case of the mo
bilehome park, the 4 'permanent occupation of that space by a stranger' '
creates substantial value in the form of a secure income stream. In fact,

the occupation was proposed by the park owner for the purpose of
creating value.
One commentator states: "Indeed, where physical possession by
others is the very nature of the enterprise carried on by the property

owner, 'occupation' not only does not interfere with 'investment
backed expectations,' it is the essence of them."316
However, as previously indicated, because the regulations provide
mobilehome owners with assignable permanent tenancies, they raise
questions which the Court specifically declined to resolve in its consid
eration of the occupation by the cable TV lines.317
Other Court opinions of the past two decades have also undercut the
notion that the type of occupation authorized by the mobilehome space

311. Loretto, 458 U.S. at 440.

312. Id. at 440 n.19.

313. Id.

314. Id. at 436 (emphasis added).

315. Id.

316. Manheim, supra note 276, at 961.
317. See infra text accompanying notes 334.
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regulations falls into the categories targeted by Loretto. They find that

there are takings only where "treasured" strands of ownership have
been destroyed by the public action. In regard to the physical occupation
addressed in Pruneyard Shopping Center v. Robins319, the right to politi

cal expression in a shopping center, the Court commented, "[Appel
lants have failed to demonstrate that the 'right to exclude others' is
so essential to the use or economic value of their property that the
state-authorized limitation of it amounted to a 'taking'."319
Penn Central Transportation Co. v. City of New York320 lends support
to the view that mobilehome rent and eviction regulations do not fall

into the category of a physical occupation. The Penn Central Court
concluded that a landmark preservation law was not a physical inva
sion321 and distinguished its circumstances from United States v.
Causby 322 where the Court found that overflights that destroyed the
underlying land constituted a physical invasion.323 In Penn Central, the

Court noted that "New York City law has in nowise impaired the
present use of the Terminal, the Landmarks Law neither exploits appel
lants' parcel for city purposes nor facilitates nor arises from any entre

preneurial operations of the city."324 Similar conclusions may be
reached about the mobilehome space regulatory scheme.
The most fundamental weakness of the Hall analysis may be that it

relies on allegations about the economic characteristics of the park
owner-mobilehome owner/landlord-tenant relationship in order to find

a per se physical taking. Loretto found that economic consequences
were irrelevant. "[W]hen the 'character of the governmental action' is
a permanent physical occupation of the property, our cases uniformly
have found a taking to the extent of the occupation, without regard to

whether the action . . . has only minimal economic impact on the
owner."325
In contrast, the taking claim in Hall is anchored in the scope of the
alleged economic consequences. Hall states that a taking claim has been
presented because the ordinance has ' 'transferred a possessory interest

318. 447 U.S. 74 (1980).
319. Id. at 84.
320. 438 U.S. 104 (1978).
321. See id. at 130-31.
322. Id. at 135 (citing United States v. Causby, 328 U.S. 256 (1946)).
323. See id. at 128 (citing United States v. Causby, 328 U.S. 256, 262-63 n.7

(1946)).

324. Id. at 135.

325. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 434-35
(1982) (citations omitted).
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. . . this interest consists of the right to occupy the property in perpetuity

while paying only a fraction of what it is worth in rent."326 The court
distinguishes the mobilehome space rent control from apartment rent
controls on the basis that rent control gives the tenant a right which is

"transferable to others, [has] a market value, [is] traded in the open
market and [results in] a monetary windfall."327 The court then notes
that "[t]his is not a minor difference; it is crucial. The fact that the
tenant can sell his interest to third parties drastically affects the economic

realities of the landlord/tenant relationship."328
Since Hall, the Supreme Court has issued an opinion which provided
clarification on per se takings analysis in the context of landlord-tenant
relations but specifically declined to resolve the issues raised by Hall.
In FCC v. Florida Power Corp. 329 the U.S. Supreme Court ruled that
continued cable attachments to its utility poles by a cable TV company,
after the state drastically reduced the rents, did not constitute "third

party" occupancy.330
In the Florida Power case, the U.S. Court of Appeals concluded that
the cable TV companies were not invitees in the sense that they were
not invited at the rate they were allowed to occupy their space: They

"certainly weren't invited at the rate imposed by the FCC. In our
opinion, the cable companies' occupation of Florida Power's poles at
the rate specified by the FCC [which was about one-quarter the agreed
upon rate] is anything but invited."331 However, the Supreme Court
rejected this basis for concluding that they were not "invitees"; it is
the "invitation," rather than the "rent," that makes the difference.332

326. Hall v. City of Santa Barbara, 833 F.2d 1270, 1276 (9th Cir. 1986) (emphasis

added).
327. Id. at 1278.

328. Id. at 1279 (emphasis added). In United States v. Sperry, 110 S. Ct. 387 (1989),
the Supreme Court rejected the view that deductions of a percentage of a monetary award
constituted a physical appropriation of property. "It is artificial to view deductions of

a percentage of a monetary award as physical appropriations of property. Unlike real
or personal property, money is fungible." Sperry, 110 S. Ct. at 395 n.9. A critical
element of the taking analysis in Hall and Pinewood is the reduction in rent.

329. 480 U.S. 245 (1987).
330. Id. at 252-53.

331. Florida Power v. FCC, 772 F.2d 1537, 1543 (11th Cir. 1985). In contrast, in
the mobilehome owners' case, rents increases have been regulated, but rent were not
substantially reduced.
Mobile home rent ordinances usually provide for rent rollbacks to levels in effect
before their adoption. Rollbacks of up to six months are typical. In some cases rollbacks
have been for periods of up to several years. The purposes of the rollbacks are to offset
exceptional increases due to the tightening market and/or increases in anticipation of

regulation.
332. Florida Power, 480 U.S. at 252-53.
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Appellees contend, in essence, that it is a taking under Loretto for a tenant invited
to lease at a rent of $7.15 to remain at a regulated rent of $ 1.79. But it is the invitation,

not the rent, that makes the difference. The line which separates these cases from
Loretto is the unambigouous distinction between a commercial lessee and an inter
loper with a government license.333

In contrast, under the Hall and Pinewood analysis it was the "reduced
rent" that was central to the analysis.
While the Court's reasoning in Florida Power may distinguish rent
controlled tenancies from physical takings, the Court specifically stated
that it was not deciding '6 what the application of Loretto . . . would be if

the FCC in a future case required utilities, over objection, to enter into,

renew, or refrain from terminating pole attachment agreements."334

3. "COMPULSIONS" TO RENT OUTSIDE OF
THE MOBILEHOME CONTEXT

While Loretto may provide the closest "semantic" link to the issues
raised in Hall based on the permanent physical occupancy question,
cases involving ' 'compulsions" to rent may raise the closest substantive

link to the issues raised by the mobilehome space rent controls.335

Such "compulsions" have taken varying forms. Some have com
pelled landlords to continue to rent space that is tenant occupied. Others

have required the rental of vacant space. Such laws may be seen as
comparable to the mobilehome space regulations in the sense that, like
the mobilehome regulations, they require that the property be put to
rental use, as well as regulating the rent that may be charged.
a. ' 'Compulsions ' ' to Continue to Rent. Pinewood comments that
the Supreme Court has distinguished the rent and eviction control ordi
nances that it has upheld from permanent occupations on the basis that
the laws it considered either did not compel any landlord to rent or were
only temporary measures.336 A World War I case, Block v. Hirsch,331

333. Id. (emphasis added).

334. 480 U.S. at 251 n.6.

335. Another type of regulation that may parallel mobilehome space rent and evic
tions in a significant way are historic preservation laws. They require a permanent
continuation of the current use of the property. As the California Supreme Court
explained: 4 'Ordinances which prohibit demolition of historic monuments, such as the
one upheld in Penn Central... not only limit the freedom of choice of the owner as
to the use of his property, and as to the type of business or occupation he may engage

in upon the premises . . . Nash v. City of Santa Monica, 688 P.2d 894, 899-900

(Cal. 1984).

336. Pinewood Estates v. Barnegat Township Leveling Bd., 898 F.2d 347 (3d Cir.

1990).
337. 256 U.S. 135 (1921).
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is cited for the proposition that a rent control measure was valid only
because it involved a ' 'temporary measure. A limit in time, to tide over
a passing trouble, well may justify a law that could not be upheld as
a permanent change."338 However, that conclusion was pursuant to a
doctrine that has since been discarded, the rule that price regulations
and rent controls are only valid in an emergency.339
Pinewood goes on to note that, in a challenge to World War II rent
regulations, the Supreme Court pointed out that " ' [w]e are not dealing
here with a situation that involves a "taking" of property. . . . '[N]oth
ing in this Act shall be construed to require any person ... to offer any
accomodations for rent.' "340 But, that language only seems to indicate
that landlords could not be compelled to rent vacant units, rather than
indicating that they could terminate existing tenancies. This decision
was in the context of the understanding that the rent control measure
in issue was an emergency measure that would terminate within a few

years.
In two cases within the past decade, federal courts upheld ordinances
that prohibited evictions for owner occupancy for the life of the tenant,
but did not grant transferable tenancy interests. In one case, Loeterman

v. Town of Brookline 341 a district court upheld a Brookline, Massachu

setts, ordinance that prohibited evictions from condominiums for
owner-occupancy by landlords who purchased after the adoption of the
restriction.342 The court reasoned that the landlords "had no legitimate
expectation of occupying their condominium at the time they purchased

it."343

In the other case, Troy Ltd. v. Renna344 the U.S. Court of Appeals
for the Third Circuit rejected the view that a grant of lifetime tenancies
to senior and disabled tenants who were in possession at the time of the

338. Pinewood, 898 F.2d at 355 n.l (quoting Block v. Hirsh, 256 U.S. 135, 157
(1921) (emphasis added).
339. See Kenneth K. Baar & W. Dennis Keating, The Last Stand of Economic
Substantive Due Process?The Housing Emergency Requirement for Rent Control, 1
Urb. Law. 447-509 (1975), and subsequent state supreme court decisions specifically
ruling that an emergency was not a prerequisite to the constitutionality of rent controls

as cited in Kenneth K. Baar, Guidelines for Drafting Rent Control Laws: Lessons of

a Decade, 35 Rutgers L. Rev. 723, 755 n.l 14 (1983).

340. Pinewood, 898 F.2d at 355 n. 1 (quoting Bowles v. Willingham, 321 U.S. 503,

517 (1944)).
341. 524 F. Supp. 1325 (D. Mass. 1981).
342. See id. at 1326.
343. Id. at 1329 (emphasis in original).

344. 727 F.2d 287 (3d Cir. 1984).
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condominium conversion constituted a taking pursuant to the reasoning

of Loretto345

Courts have also upheld laws which require apartment owners to
remain in the rental business. In Nash v. City of Santa Monica346 the
California Supreme Court upheld a prohibition of apartment demoli
tions.347 Nash claimed that the prohibitions and evictions constituted a
form of involuntary servitude,348 but did not raise any taking claims.

Nevertheless, the court raised and then rejected the possibility of a
takings claim using the tests applied in Penn CewrraHnterference with
owner's primary investment-backed expectations and fair return.349
Such ordinances were seen as an "adjunct to limitations upon eviction

which have generally been upheld by the courts."350
The Massachusetts Supreme Judicial Court concluded that the right
to curb removals is essential to the maintenance of the rental housing
stock: "If the power to control rents is to be anything more than an
interim measure effective for only the short period needed to convert
the entire rental housing stock, it must include by implication the power

to make reasonable regulations governing removals from the rental
housing market."351

On the other hand, after Hall, a federal trial court in the Ninth
Circuit struck down a commercial rent control ordinance which was
comparable to mobilehome rent regulations, in that it required landlords
to continue to rent to tenants who made substantial investments in their

premises and effectively granted them transferable occupancy rights at
a controlled rent.352 In Ross v. City of Berkeley 353 a U.S. District Court

345. Id. at 300 (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.

419 (1982)).
346. 688 P.2d 894 (Cal. 1984).

347. Id. at 896. In response to the decision, the state legislature adopted the "Ellis
Act," which authorizes landlords to cease renting their units. Cal. Gov't Code ??
7060-7060.7 (West 1986). The authorization only applies if the landlord ceases to rent

all units in a building. Id. ? 7060.7(3).
348. Nash, 688 P.2d at 898.

349. Id.

350. Id. at 900 (citations omitted).
351. Flynn v. City of Cambridge, 418 N.E.2d 335, 338-39 (Mass. 1981).
352. See Ross v. City of Berkeley, 655 F. Supp. 820 (1987). The Berkeley ordinance
contained a vacancy decontrol provision. Id. at 826. However, vacancies are difficult
to track in a commercial situation since occupancy is tied to a paper entity rather than
specific individuals. Id. at 837-38. However, the tenancy may be held by a corporation

which has a perpetual life under California law. Id. at 837.
353. 655 F. Supp. 820. Subsequently, the state instituted a ban on commercial rent
control ordinances. Cal. Civil Code ?? 1954.25-1954.31 (West 1982).
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ruled that the regulation constituted a taking because it did not permit
evictions for owner-occupancy.354

b. ' 'Compulsions' ' to Make Vacant Units Available for Rent. In a
decision subsequent to Hall but prior to Pinewood, a U. S. District Court

upheld a Hoboken, New Jersey, ordinance that required landlords to
rent vacant units.355 The court applied a regulatory taking standard and

concluded that there was no taking because there was no evidence
that the landlords had been denied all economically viable use of their
property.356 Furthermore, the court noted, landlords had the option of
converting their units to condominiums in lieu of renting.357

However, in a recent case that has received widespread attention,
Seawall Associates v. City of New York,35* the New York Court of
Appeals struck down a New York City ordinance which required own
ers of Single Room Occupancy (SRO) multiple dwellings to rehabilitate
and rent up vacant units at controlled rents.359 The court ruled that
the loss of the right to exclude and the coerced rental to "strangers"
constituted a physical taking.360
But, the court went on to distinguish this case from other cases in
which landlords were compelled to continue to rent on the basis that the

other cases

merely involved restrictions imposed on existing tenancies where the landlords had
voluntarily put their properties to use for residential housing.. . . [T]hose regulations
did not force the owners, in the first instance, to subject their properties to a use
which they neither planned nor desired.361

In this case, the rent-up provisions were particularly onerous because
they were preceded by a municipal policy, relied upon by the purchas
ers, of encouraging the demolition and redevelopment of SRO 's.362
The court concluded that this exclusion was "far more offensive and
invasive than the easements in Kaiser Aetna or Nollan or the installation

of CATV equipment in Loretto."363
Hall and Pinewood distinguished their facts from Troy and other
landlord-tenant cases on the basis that the other cases did not authorize

354. Ross, 655 F. Supp. at 836-39.

355. Help Hoboken Housing v. City of Hoboken, 650 F. Supp. 793 (D.N.J. 1986).

356.
357.
358.
359.
360.

See id. at 797-98.
Id. at 798.
542 N.E.2d 1059 (N.Y. 1989).
See id. at 1065.
Id. at 1072-74.

361. Id. at 1064-65 (emphasis added).

362. See id. at 1072-74.
363. Id. at 1064.
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a permanent physical occupation. In order to reach this conclusion,
these decisions distinguished between transferable tenancies and exten
sions of tenancies ("invasions") that may last the remainder of a life

time.365 As a practical matter, the difference may be small for the
landlord. In cases where tenants remain as long as they live, the greatest
portion of the value in a property is taken up by the occupancy rights

within a ten or twenty year period.366

4. IS THE "WINDFALL" OR "PREMIUM" THE
PROPERTY OF THE PARK OWNER?

The other central prong to the taking conclusions in Hall and Pinewood
is that the "premium" or "windfall" (the benefit of the regulation) is
the property of the park owner.367 In Pinewood, the court explained:
The operation of the Barnegat Ordinance in connection with state law has created
valuable property interests for which [the park owners] have not been compensated.
. . . This is not a case in which a property owner has simply been told that he cannot
do something on his property or that he must use his property a certain way. The
situation is aggravated by the fact that the transfer is accompanied by the payment
not to the landlord but to the departing tenant of what amounts to rent for the use
of the pad. This "rent" is for the possessory interest of the landlord. Thus, this is
a case where other persons, tenants, have been granted interests in property which
properly belongs to . . . the landlords.368

a. Defining Property. Two basic and competing precepts of takings
doctrine are that not all potential interests constitute property and that
constitutional protections against takings cannot be nullified simply by
redefining what constitutes property.
One commentator notes the perils of definition:
Justice Jackson's adoption of the Bentham principle, that property is only that
economic advantage that has the sanction of law, is a description not a guide. If
this principle were followed to its logical conclusion, government could redefine
property rights as subordinate to all government claims and then destroy, take, or

damage without compensation because no "property rights" were taken.369
364. Hall v. City of Santa Barbara, 833 F.2d 1270,1278-79 (9th Cir. 1986); Pinewood
Estates v. Barnegat Township Leveling Bd., 898 F.2d 347, 333-35 (3d Cir. 1990).
365. City of Santa Barbara, 833 F.2d at 1278-79; Barnegat Township, 898 F.2d

at 333-35.

366. If the interest rate is ten percent, the present value of a reversion at the end
of ten years is thirty-eight percent of its current value; at the end of twenty years it is
fifteen percent of its current value; and at the end of thirty years it is six percent of its

current value. Annual Compound Interest Tables in Stephen A. Phyrr & James R.
Cooper, Real Estate Investment 760 (1982) In addition, the income stream during
the occupancy period would have value.
367. See Hall v. City of Santa Barbara, 833 F.2d 1270,1280 (9th Cir. 1986); Pinewood
Estates v. Barnegat Township Leveling Bd., 898 F.2d 347, 353 (3d Cir. 1990).
368. Pinewood, 898 F.2d at 353.
369. Allison Dunham, Griggs v. Allegheny County in Perspective: Thirty Years of
Supreme Court Expropriation Law, 1962 Sup. Ct. Rev. 63, 81.
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On the other hand, if states were left without the power to define
property, all interests could become protected property interests.
In between these principles is the general rule that property interests
are the product of law and understandings that guide our society:
"[PJroperty interests ... are not created by the Constitution. Rather,
they are created and their dimensions are defined by existing rules
or understanding that stem from an independent source such as state

law."370

In a case involving water rights, the Supreme Court explained that:
only those economic advantages are ' 'rights" which have the law back of them, and
only when they are so recognized may courts compel others to forbear from interfer
ing with them or to compensate for their invasion. . . . We cannot start the process

of decision by calling such a claim as we have here a "property right"; whether
it is a property right is really the question to be answered.371

370. Ruckeishaus v. Monsanto Co., 467 U.S. 986, 1001 (1984) (quoting Webb's
Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 161 (1980)).

Even if the "premium" or "windfall" is the property of the park owner, a basic
precept of the police power is that respective property rights of parties in economic
relationships can be adjusted. In fact, such a power is at the essence of the legislative
power. The Supreme Court has repeatedly upheld legislation that has reallocated prior
* ' rights and burdens. ' '
It may be argued that in the case of mobilehome parks, the park owners have benefited

from mobilehome owners substantial investments in fixed improvements in their parks.
As a result, they have had a secure income and their park spaces have had an increased

rental value.

In a case involving Black Lung Benefits, the Court ruled that Congress could allocate
costs associated with work related disabilities to employers "who have profited from
the fruits of [their employees'] labor. ' ' Usery v. Turner Elkhorn Mining Co., 428 U.S.
1, 18 (1976). This reallocation altered the arrangements that governed the original
formation of those employment relationships and the parties respective expectations.
In fact, the Supreme Court has ruled that "it cannot be said that the Takings Clause
is violated whenever legislation requires one person to use his or her assets for the

benefit of another." Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211, 223

(1986).

In Connolly, the Court upheld legislation which created new pension liabilities for
past employment. It noted that "the United States has taken nothing for its own use,
and only has nullified a contractual provision limiting liability by imposing an additional

obligation that is otherwise within the power of Congress to impose." Id. at 224.

371. United States v. Willow River Power Co., 324 U.S. 499, 502-03 (1945). In

a concurring opinion in Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74 (1980), Justice

Marshall commented:

The constitutional terms "life, liberty, and property" do not derive their meaning
solely from the provisions of positive law. They have a normative dimension as well,
establishing a sphere of private autonomy which government is bound to respect.
Quite serious constitutional questions might be raised if a legislature attempted to
abolish certain categories of common-law rights in some general way. Indeed, our
cases demonstrate that there are limits on governmental authority to abolish "core"
common-law rights, ... at least without a compelling showing of necessity or a
provision for a reasonable alternative remedy.

Id. at 93-94 (Marshall, J., concurring) (footnotes omitted).
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In United States v. General Motors Corp., the Supreme Court ex
plains that property rights inhere in a citizen's relation to things, rather

than the actual physical thing.
It is conceivable that [the term "property" in the takings clause] was used in its
vulgar and untechnical sense of the physical thing with respect to which the citizen
exercises rights recognized by law. On the other hand, it may have been employed
in a more accurate sense to denote the group of rights inhering in the citizen's relation
to the physical thing, as the right to possess, use and dispose of it. In point of fact,
the construction given the phrase has been the latter.373

In the mobilehome context, the property interests alleged to have
been taken are the space rent above the rent-controlled rent and the
value created by the assignability of the mobilehome leases. Pinewood
states that "[t]he operation of the Barnegat Ordinance in connection
with state law has created valuable property interests for which appel
lants have not been compensated."374
In Eamiello v. Liberty Mobile Homes Sales,375 the Connecticut Su
preme Court found that these 4 'economic advantages' ' could be seen as
products of the state created ' 'near-monopoly status of the [mobilehome
park] industry. ' '376 It ruled that no constitutional principle was violated
by the state's selection of the tenant "as the recipient of this economic
advantage arising from the near-monopoly status of the industry."377
In Yee v. City of Escondido ,378 the California Court of Appeals re
372. See United States v. General Motors Corp., 323 U.S. 373 (1945).

373. Id. at 377-78.

374. Pinewood Estates v. Barnegat Township Leveling Bd., 898 F.2d 347, 353 (3d

Cir. 1990).

375. Eamiello v. Liberty Mobile Home Sales, 546 A.2d 805 (Conn. 1988).

376. Id. at 820.

377. Id. In a dissent from an opinion upholding a provision in San Jose's rent control

ordinance which incorporated the particular tenant's income as a factor in the rent
setting process, Justice Scalia commented:
Of course all economic regulation effects wealth transfer. When excessive rents are

forbidden . . . landlords as a class become poorer and tenants as a class (or at

least incumbent tenants as a class) become richer. Singling out landlords to be the
transferors may be within our traditional constitutional notions of fairness, because

they can plausibly be regarded as the source or the beneficiary of the high-rent

problem.

Pennell v. City of San Jose, 485 U.S. 1, 22 (1988) (Scalia, J., dissenting).

Before mobilehome rent controls were considered, one commentator stated:

Zoning restrictions have given park owners oligopolistic control of mobile home
rental sites in many communities. This control of the market permits the abuses
catalogued above. Since government, through restrictive zoning, has helped make
these abuses possible, it seems unconscionable for government to refuse to protect
helpless tenants from the resulting overreaching by landlords.

Stubbs, supra note 162, at 234.
378. Yee v. City of Escondido, 274 Cal. Rptr. 551 (Cal. Ct. App. 1990).
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jected the view that a compensable taking occurs "[w]here a govern
ment regulation purports to reduce the excessive and unfair price to a
reasonable level, the mere fact that the price for complementary goods
and services rises as a result does not transmute an otherwise reasonable

price regulation into a compensable 'taking.' "379
b. Income in Excess of Le gal Price Limits Is Not ' 'Property U.S.
Supreme Court treatment of just compensation and damages issues in
the context of price regulations also lends support to the view that the

"premium" associated with the rent regulations and the possessory
interest is not the property of the park owners. The Court has repeatedly
taken the position that there is no right to compensation for the taking
of revenue in excess of that authorized under the price controls and that

market value is not the appropriate measure of "just" compensation in
cases involving shortages resulting from public action.380 In essence,

"excess" revenue has not been viewed as property.
In one World War II case, the Supreme Court noted that "it has
refused to make a fetish even of market value, since that may not be
the best measure of value in some cases."381 Instead, the Court held
that the right to just compensation for a tugboat that was requisitioned
by the government did not include the ' 'enhanced price' ' created by the

war.

In time of war ... the demand of the government . . . causes the market to be
unfair indication of value. ... It is not fair that the government be required to p
the enhanced price which its demand alone has created. . . . That is a value whi
the government itself created and hence in fairness should not be required to pa

In another World War II case, three Justices concluded that "under

controlled-market conditions, the constitutionally established ma

mum price is the only proper standard of 'just compensation. ' "383 Bu
another three declined to reach this issue and two Justices concluded th

"the constitutional guaranty of just compensation for private proper
taken for public use becomes meaningless if the Government may first
under its 'war powers, ' fix the market price and then make its controll
figure the measure of compensation."384

379. Id. at 553.

380. United States v. Virginia Elec. & Power Co., 365 U.S. 624 (1961); United
States v. Commodities Trading Corp., 339 U.S. 121 (1950).
381. United States v. Cors, 337 U.S. 325, 332 (1949).

382. Id. at 333-34.

383. United States v. John J. Felin & Co., 334 U.S. 624, 643 (1948) (Reed, J
concurring).
384. Id. at 651-52 (Jackson, J., dissenting).
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Subsequently, the Court explained that regulated prices, rather than
free market prices, may be the measure of value since the price controls
compensate for abnormal conditions.385

c. ' Windfall' ' Not the Measure of Damages. In Hall, the ' 'wind
fall" to the beneficiary became the measure of damages,386 in lieu of
the traditional standard of the damage?the loss to the party suffering
from the taking.387 In the case of mobilehome rent controls, this distinc
tion is critical because, as Pinewood acknowledges,388 the park owner
would not be significantly better off if the rent regulations remained in
place but the mobilehome owners did not have the right to sell their

homes in place and, therefore, lose their transferable possessory in
terest.389

In Boston Chamber of Commerce v. City of Boston,390 the Court ruled

that the measure of damages was dependent on what the owner has
' 'lost, ' ' rather than on what the taker has ' 'gained. ' '391 The Constitution

"requires that an owner of property taken should be paid for what is
taken from him. It deals with persons, not with tracts of land. And the
question is what has the owner lost not what has the taker gained."392
This rule has been applied to the detriment of government as well as
to its benefit. In a case involving the question of whether a taking of
possession of a laundry for three years for wartime purposes required

385. United States v. Commodities Trading Corp., 339 U.S. 121 (1950).
386. See Hall v. City of Santa Barbara, 833 F.2d 1270, 1278 (9th Cir. 1986).
Plaintiffs claim rested on the fact that mobilehomes sold at far above "blue book"
values. Id. at 1273. ' 'The blue book is the Kelley Blue Book for Manufactured Housing
(Mobile Homes), published by the Kelley Blue Book Company of Costa Mesa, Califor
nia. Like the similar blue book for automobiles, it is the standard reference for prices

of mobile homes." Id. at 1274 n.5.
In Azul Pacifico, Inc. v. City of Los Angeles, 740 F. Supp. 772 (CD. Cal. 1990),

the effect of rent regulations was measured by comparing the differences between the

Blue Book values and average values for particular types of mobilehomes in rent
controlled and nonrent controlled situations rather than by comparing the difference

between Blue Book value and market values. See id. at 779.
387. See, e.g., United States v. Causby, 328 U.S. 256 (1946). " 'It is the owner's
loss, not the taker's gain, which is the measure of the value of the property taken.' "

Id. at 261 (quoting United States v. Miller, 317 U.S. 369 (1943)). See also United

States v. Virginia Elec. & Power Co., 365 U.S. 624 (1961); United States v. Twin City

Power Co., 350 U.S. 222, 228 (1956).

388. See supra text accompanying note 248.
389. "At times some elements included in the criterion of market value have in
fairness been excluded, as for example . . . where it has a special value to the taker
because of its peculiar fitness for the taker's project." United States v. Cors, 337 U.S.

325, 332 (1949).
390. 217 U.S. 189 (1910).
391. Id. at 194.
392. Id. at 195.
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compensation for the lost clientele, which had value to the owner but
not the taker, the Court declared:
Because gain to the taker, on the other hand, may be wholly unrelated to the depriva

tion imposed upon the owner, it must also be rejected as a measure of public

obligation to requite for that deprivation. The value compensable under the Fifth
Amendment, therefore, is only that value which is capable of transfer from owner
to owner and thus of exchange for some equivalent. 93

The dissent opined that "[t]he truth of the matter is that the United
States is being forced to pay not for what it gets but for what the owner

loses."394

5. IS THE APPLICATION OF THE PER SE
TAKING RULE TO MOBILEHOME RENT
CONTROLS CONSISTENT WITH THE
PURPOSE AND HISTORY OF THE TAKINGS

DOCTRINE?

A basic tenet of legal interpretation is that laws shall be interpreted in a
manner designed to carry out their intent. This theme is also central to
constitutional construction. Beyond these central principles the only uni
form agreement about the meaning of the Takings Clause is that there has

been no agreement. A leading commentary on takings, which is typical
of the scholarly literature on the subject, states that "the predominant
characteristic of this area of law is a welter of confusing and incompatible

results."395 Commentary on the Takings Clause can be described as a
series of unsuccessful efforts to find a central thread in takings doctrine.

Here, it is suggested that the constitutional analysis depends on the
intent and purposes of the4 'just compensation' ' requirement, the protec
tion of citizens from "unfair or arbitrary government," and "uncon
trollable power over the private fortune of every citizen. ' '396 ' 'The idea
is that compensation is required when the public helps itself to good at

private expense, but not when the public simply requires one of its
members to stop making a nuisance of himself."397 The mobilehome
space rent regulations insure a fair return while preventing the abuses
that flow from the somewhat unique economic interrelationships be
tween mobilehome ownership and park ownership.

393. Kimball Laundry Co. v. United States, 338 U.S. 1,5 (1949) (citations omitted).

394. Id. at 23 (Douglas, J., dissenting).
395. Sax, supra note 280, at 36.
396. Id. at 60 (latter passage quoting 2 Joseph Story, Constitution 547-48 (4th

ed. 1873)).

397. Frank I. Michelman, Property Utility and Fairness: Comments on the Ethical

Foundations of Just Compensation Law, 80 Harv. L. Rev. 1165, 1196 (1967).
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VII. Conclusion
Currently, the relative legal status of hundreds of thousands of mo
bilehome owners and thousands of investors turns on a semantic debate

over what constitutes a "permanent physical invasion."
As government regulation has become increasingly varied in form,
constitutional scholars have searched without success for coherent ap
proaches to the taking issue. However, one unity among the analyses
is that none of them have suggested a per se taking approach based on
a distinction between physical invasions and other types of government
actions, as was adopted in Loretto. One of the most respected commen
taries on taking analysis concludes that a formalistic physical invasion

concept is "preposterous": "For constitutional questions to depend
on such formalities is, as these cases demonstrate, preposterous. The
formal appropriation or physical invasion theory should be rejected
once and for all."398
If the drafters of the Constitution had attempted to develop a formal
definition of a taking, the courts would have been forced to develop a
body of exceptions as its literal terms became unworkable, as occurred
in the case of the Contracts Clause.

When the courts of the nineteenth century tried the formalistic ap
proach of limiting takings to situations involving actual physical occupa
tions, they created absurd results.399 As a result, state legislatures were
compelled to redefine takings to include situations in which property

was "damaged" by public action400 and courts were compelled to re
formulate their analysis to allow for compensation in situations in which
the use and value of property were destroyed even though it was not

physically touched by public action.
Loretto undertakes the task of formulating a definition when history
has made it clear that definitions cannot resolve taking issues. Hall and
Pinewood illustrate the absurdity of formalistic approaches to takings
analysis. They adopt the flip side of a type of analysis that failed to lead
to reasonable results in the nineteenth century. The old analysis used
the mechanical approach of making physical entry a prerequisite to
taking. The new approach makes a permanent physical occupation con
stitute an automatic taking. As one commentator noted:

398. Sax, supra note 280, at 48. See also Michelman, supra note 397, at 1184-90

for a critique of formalistic physical invasion theories.

399. See supra text accompanying notes 279-83.
400. See supra text accompanying note 286.
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If ' 'permanent physical occupation' ' constitutes a per se taking, no state interest can
outweigh the impact on the property owner's interest. But, it hardly seems reasonable
that a possessory takings claim is made out simply because the right to reverter (or

right to exclude) is abridged. There must be more to it. That more is an economic
analysis of the law's impact. This is clearly required in regulatory taking cases.
Avoidance of it in possessory taking cases obfuscates takings theory.401

Hall and Pinewood have transformed takings analysis into a semantic
debate. Up to now, two federal circuit courts of appeal have concluded
that a permanent physical invasion occurred.402 Numerous state appel
late courts and trial courts have reached the opposite view about this

"technical" question.403
In order to reach their conclusions that a physical taking has occurred,

Hall and Pinewood:

1. Convert the right to charge in excess of regulated rents and the right to prohibit
assignments of tenancies into physical property.

2. Determine that the rights to rents in excess of regulated levels (which may be
"quasi"-rents) and the rights to the benefits of space rental assignability are the
property of mobilehome park owner.

3. Use the "benefit to the taker" rather than the "value lost to the party as a
consequence of the regulation" to establish the damages component of the

"taking."

4. Read Loretto in isolation from the vast body of Supreme Court analysis of takings

doctrine.

Hall and Pinewood also run counter to the basic power of government
to curb monopoly-type abuses. Up to this time, regulations that protect
against monopolies have been considered
constitutional, provided they
? . 4Q4
permit property owners a

fair retu

The mobilehome space rental reg

constitute a readjustment of benef
monopoly-like realities of the park
ship. They involve a fundamental
situation in which the tenants are i
ment that is three times as great as

These relationships were created by

their land investments into profitm

It is understandable that park own

regulated, especially as to such ba

401. Manheim, supra note 276, at 101
402. See Hall v. City of Santa Barbara,
Estates v. Barnegat Township Leveling B
403. See, e.g., supra text accompanying
404. See, e.g., Munn v. Illinois, 94 U.S
405. See supra note 12.
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charge and the assignability of the rental interests in their spaces. How
ever, their invitation of immovable investments, with the understanding

that these investments would be the shelter and major asset of low
and moderate-income households, made the regulations that followed
virtually inevitable.406
The purpose of the just compensation requirement is to protect indi
viduals from government oppression and to ensure that the public does
not enrich itself at the expense of individual property rights. The pur

pose of the mobile home space regulations is to protect individuals
from the exploitation of monopoly-like relationships. Turning these
regulations into takings is to turn the taking concept on its head.
In a recent mobilehome case,407 in which the court opinion was written
by the author of the Hall opinion, a concurring opinion characterized

the Hall analysis as "metaphysical":
i concur under the compulsion of precedent, but for the record i want to note that
i have not forgotten the difference between the physical and the metaphysical. Hall
reached a commendable legislative result by calling a regulatory ordinance a physical
taking. i am in somewhat the same position as i found myself upon first reading Roe
v. Wade applauding the result but disturbed by the method.408

In Hall and Pinewood, two federal circuit courts conducted a
"semantic bypass operation" in order to evade the balancing tests
which the mobilehome space regulations have repeatedly withstood.
Loretto addressed itself to the "obvious fact" of a permanent physical

invasion. Hall and Pine wood formulated a concoction composed of
economic consequences in order to find a physical invasion. Clearly,
the "obvious fact" of a permanent physical invasion is a missing
element in the finding that a mobile home space regulation scheme
may be a per se taking. The fact that numerous appellate courts have
concluded that such schemes do not constitute permanent physical
invasions and that the Supreme Court specifically declined to address
the issue in the Florida Powerm case are testimonials to the lack of

406. One commentator stated:
[N]o mobile home purchaser would invest 10,000 dollars for a mobile home unless
he had a place in which to locate that mobile home. The assertion that a mobile home
tenant may at any time be evicted and his investment made worthless for no valid
reason is contrary to the very purpose of the transaction.
Kenneth Meiser, Litigating on Behalf of Mobile Home Tenants, 5 Rut. Cam. L.J. 453,

468 (1974).

407. Sierra Lake Reserve v. City of Rocklin, 938 F.2d 951 (9th Cir. 1991).
408. Id. at 959 (Goodwin, J., concurring) (citations omitted).
409. See supra text accompanying note 334.
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an "obvious fact" in this case. A return to the use of a balancing
test in order to evaluate the constitutional issues raised by the
mobilehome space rent and eviction regulations would achieve the
purposes of the takings clause and take the analysis out of the vagaries

of definitional debates.

410. Courts may come to opposite conclusions about whether a taking has occurred.
However, one judicial approach is not reasonable by any standard. That would be to

permit more delay in resolution of this issue than is necessary. Hundreds of thousands
of mobilehome owners and thousands of park owners should not be held in limbo, stuck
on the reef of judicial irresolution, buried under doctrines that in effect justify the
creation of a judicial maze that continually defers substantive decisions until another

day.
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